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MODES OF LIMITED OWNERSHIP 

i I. Mortgage of Personal Property 

I. Once this could not be done. 

a. A statutory right. 

^, Is not a sale with right to repurchase. 

4. A conditional conveyance. 

5. How deed must be executed. 

6. Property should be described. 

7. Future acquired property. 

8. Mortg^or may secure condngent indebtedness. 

9. Mortgagor need not have absolute title. 
10. What statutes require. 

ir. Recording. 

13. What must be done when there is no registration. 

13. Mor^gee's right to take possession. 

14. Sale by order of court. 

15. Mortgagor cannot prejudice mortgagee by making 

another mor^ge. 

16. Assignment of mor^^e. 

17. Maturity of notes of different dates secured by same 



18, Consequences of mor^[agor'3 neglect to pay instal- 
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19. Equity r^ards mor^gor's retention of his property. 

20. Foreclosure. 

21. Payment. 

22. Mortgage of ship>. 

I. FonsEriy m iBortgagcr could not vaa3x a valid 
mortgage of personal property and retain possession. 
For, as Hw ODinmaB law ngardjed the possessor of 
property as the owner, his sale of it to anyone In good 
faith for a valuable consider^icaii, foDowed by delivery, 
conveyed a good title to the buyc, THiile tils was 
the law, the nustga^e had no real security ior his loui, 
consequently mortgages of &is cfaazacter mre extremely 
rare. 

3. By statute the moTtgB^ng of pccsonid pn^eity 
has been established prob&hijr m every stale; and in 
maziy rcapeds Hr mode oi ™a'\ciit^ tfaem and die 
rights of the ixrtics theroto amtarm to the Jaw of 
mortgaging real property. The mortgagor is pennitled 
to retain possession until default of payment; indeed, 
he pSKsa^ Tdains possessioa t£ Ms ptopat^ die 
same as before. 

3. Such a mortgage shouM be dtstingutdied from 
a sale with a contract fcir repurchase. In determin- 
ing whether it is one thing or tJie other the inten- 
tion of the parties is the guide Often an absolute 
tninsfer m its lace has been ^iowti to be only a 
pledge or mortgage. 

4. A iBoitgag e td personal property is a conveyaoce 
with a condition. It is made to secure a note, either 
payable on time or on demand. A mortgage may be 
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made for some other purpose, thoo^ m loost maes it is 
of this character. 

5. In a mortgage of real estate, as we- hxve sbawn, 
it is eafieotial to have the writing or deed oreaded with 
aH the fumahtics prescribed by la.w. A dutttd mmt- 
gage need not be so executed. Indeed, it may be valid 
evm if then be do instniment or writing whateva. This 
is especially true unless some statute exists requiring 
more foniislity in eatecntin g the conveyance. Goterally 
statutcsy ianns are prescribed and deeds are made 
with die same care and reocwled in the same manner as 
mortgages of real estate. 

6. The property shottld he dear^ and specifically 
described that it can be separated frcan any othix^, to be 
within the protection of the law. A defecttve descriptian 
may be cured by a sabseqtieit amreyance. Sometimes 
a schedule of ^!operty is anrii*»iiH to die deed. This does 
not enlarge the scope cf the mortgage, hut is simply 
vtet it poipons to be, nothing mcax. 

7. With reelect to future acquired property the law 
i& still in darlm*«w In mortgaging property the natural 
increase tlfficefroni is included or covered by the mort- 
gage; in no other case is futtne acquired |Hxiper1y in- 
daded unless the deed itedf or cn^nm. dearly provides 
for the induskn. In smtsc cases machinoy or stock diat 
is to be added subsequently is covered by the mortgage. 
Phattplfi tt\at arc to be acquired alao pass in the same 
"""■**• vhen this is the dear agreement or inteQti<Ht 
of the parties. 

This questicn often arises in. moctgagji^ goods, whidi 
are undergoing constant change by reason <± daily saks 
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and additions. A mortgage that provides for such a 
change of security is perfectly valid, unless the statute 
otherwise prescribes. 

8. A mortgagor may secure a contingent indebted- 
ness. Indeed, he may secure any payment whatever. 
Parol evidence may be admitted to show the purposes 
for which a mortgage was executed, and to identify the 
note intendwd to be secured thereby. 

A mortgage made to secure further advances is valid 
and any debt^iat is wholly future may be secured, and 
not merely a present or pre-existing debt. Nor need the 
amount of intended advance be stated in the mortgage 
when the purpose is described with reasonable certainty. 

To give efEect to such a mortgage as against a bona 
fide purchaser or a judgment creditor, or any other 
claimant, the mortgagee must show that he has made 
the advance or incurred the liability mentioned, or that 
the debt or liability is still outstanding. 

Advances, made after the mortg^ee has actual 
notice that others have acquired bona hde rights for value 
in the property, will be postponed to them, unless it is 
dearly to the mortgagee's interest that he should make 
additional advances to protect his interest. 

9. It is not necessary that the mortgagor should have 
an absolute title to property, which is the subject matter 
of the mortgage. For example, the owner of a chattel 
not in possession, which is already pledged, may make a 
valid mortgage of the thing 'subject to a pre-existing 
pledge or lien. In such a case notice to the pledgee or 
lien claimant would be proper. There may be a prior 
and junior mortgage of the same thmg. 
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Of course, a mortgE^ should be a bona fide transaction 
like any other contract, and be made by competent 
parties, and based on good morals and public poUcy. 

10. The statutes require the registration of mortg^es 
of personal property. By fulfilling the requirement a 
mortgagee usually acquires as perfect title to or interest 
in the thing mortgaged as that of the mortgagee of real 
estate. As contests between mortgagees and attaching 
creditors of a mortgagor are often sharp and bitter, it 
behoovtts a person who is taking a mortgage on personal 
security to have the deed drawn in a careful manner and 
registered with all the formalities accompanying a 
mortgage on real estate. 

11. The recording or filing of a mor^E^e is in effect 
a transfer of the property mortgaged to the mortgagee. 
If this were not done the attaching creditors of the mort- 
gagor would be justified in taking it unless they had 
actual notice of the transaction between the two parties. 
Of course, a mortgage of personal property may be made 
without recording it or without any writing, which is 
valid between the intermediate parties, but the object of 
the writing and registration is to make the transfer 
eSective beyond the parties themselves. By recording 
an effective notice is given to everybody. 

12. When there is no registration, in order to make 
the mortgagee's title complete, there must be a delivery 
or change of possession of the property. What this 
must be depends on circumstances. A mortgagee has 
been deemed in actual possession from an attaching 
creditor's point of view by placing a keeper over the 
mor^aged goods, though concealing somewhat his 
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preaeitce because of the mortgagee's Idndlj' regard for 
the mor^gca's family. Mor^^ed property may in 
general be delivered and ke^ by a bona fide agent of the 
liVKlgagee. No formal ceremoay is essential, but when 
mere words (d delivery axe used and the goods remain on 
the mortgagor's premises, either imder his own personaJ 
charge or that <tf his former agent, the diange of possessii^i 
is not sufficient to satisfy the law. Generally, personal 
property that is mortgaged of which no record is made 
ought to be taken into the mortgagee's possession to m^« 
the title secure against other parties who may make 
claim tbereto as the property of the mor^agor. It 
need hardly be added that the mor%agee's OMiduct 
ou^t to be h<»Kst and opes. 

13. A mortage usually provides tbat if the debt is 
not p^d at maturity the mortgagee may take possession 
and dispose erf the property. The mc«-^age therefore 
is a somewhat arbitruy conveyance, as all auth(»ity 
and acdon relating to the security are conhded to the 
mcrtgagee. 

A law giving to tiie mortgagee the right to take the 
profiCTty, either abscJutely in satisfaction of his debt, or 
with the ri^t to sdl within a fixed time, or at his dis- 
cretion, and to apply the avails in satisfaction of the debt, 
and the surplus, if there be any, to the mor^agtnr, must 
be faithfully executed. Should the mortgagee resort to 
any trick for selling the property at less than its value, 
in short, to anyway contrary to law, the transaction r^y 
be reviewed by a prop^ tribunal and the wrong per- 
petrated on the mor^agor may be corrected. 

14. The authority to take and sell the property is not 
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ahrays ccnfided iriicdijr m tint mortg^ice. And tt Qt* 
mortgage be foe a ki^ uaoimt it is better ft» alik who 
axe interested theicia to ^ply to the coort bx an txpai 
judicial sal^ thereby zeiievisg the mortgagee oi all 
possibility of incurring the displeasure ctf the mort- 
gf^QE, or of attachiog cxcdttois, or of other parties who 
may hanre an interest in the di^xation of the moctgj^ed 
pEOpstj. This course is often pursued in disposing oS 
a diattd mortaige and ckxing die relatioDshn) between 
the two parties. 

1$. A. mcatgfi^r has no right to pledge or mortgage 
the property cA anathec person or cnste any odicr Ucn 
thaeott; prejudicial to the rights of the moctg^ee. How 
far he can scA the moetgE^ed property is determined by 
the stalnte d the state in which it is made^ tx by the 
^ed itself. If the pitqicrty is not o£ the hind nsiaEy 
sold dmii^ die hfe of die mcctgage , or not sold in accord- 
ance with the custom or usages <4 trade, the mcrtg^or 
of course commits a fraud in taking adrantage of his 
aitoatiDn to part with the secmity bckogii^ to the otort- 
g^ee. When the property is left in the mortg^or's 
possesEicst his, (^q>o[ttuu^ to wrong dK mor^agoTr if so 
iii(£ned, is apparrait. Suppose a mortgagor shook! be 
a deals in costly jewelry or odieE goods left in his poa- 
sessian, and all die requirements of die law are fulfilled 
with iB)jeLt to recording the mortgage, neratliclcss, it 
would be very easy for the mortgagor, were he so indmed, 
to rob dw mortgageeof a oonsderable part of his secority 
before his discovery of the mor^gor's dsings. 

16. Sodi mor^f^es are freqnendy ass^ned by the 
mortgs^ee like a mt^age of Fsd estate. This b usually 

I ■ ..'...IHIi'lC 
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effected by writing an ass^jntnent on the back and having j. 
this recorded in the same manner as the odginal deed. 
When this is properly done the ass^ee acquires quite as q 
good a title to the debt and property as was possessed ^ 
by the mor^agee. 

17. On the maturity of several notes at diSerent dates, 
secured by the same mortgage, the mortgagee may at his 
option take possession on the first default, if not in pos- 
session already, or he may await the maturity of the last 
note. 

18. It is the mortgagor's own loss, should he neglect 
to pay the instalments as they fall due, and thus save a 
forfeiture of his property. All legal claim on the mort- 
gE^or's part is gone after forieiture, and he cannot com- 
pel the mortgagee to receive payment and restore the 
property. Not is the mortgagee bound after taking 
possession because of the mortgagor's failure to comply 
with the mortgage to make a sale unless the deed requires 
this to be done. 

1 9. Equity looks with a favourable eye on the retention 
of possession by a mortgagor, and will do whatever 
is possible in the way of seeming fair treatment from a 
creditor. Therefore, anythit^ like fraud or harsh dealing 
on the part of a mortgagee, the takmg of the property 
without propCT notice or by an unfair sale, will be cor- 
rected by a court of tqxdty on the proper presentation of 
all the facts. 

30. In foreclosing a mortgage, which is often done, 
the court proceeds in the same manner as with a mort- 
gage of real estate, first fixmg a time for the mortgagor 
to pay, and after his failure to do so, transferring all his 

I ■ .,L.oo<;lc 
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ri^it and interest in the property. When the property 
is sold the sorph^s, shoold there be any, belongs to the 
mc^tgagor; should there still be a deficit he is liable 
therefor. 

ai. The payment of a mortage debt to the mor^^^ee 
by some third party, who b under no obligation to pay, 
does not necessarily operate as a satisfaction. The 
intention of the third party in making the payment 
must be legaided. If it is his intention to preserve the 
debt the law will keep it alive. Whenever a moi^ge 
debt is extinguished so is the mortgage security. 

22. A ship may be mortgaged like other personal 
property and the national statute provides how this 
shall be done. In general, it may be said that the mort- 
gage must be registered like a mortgage of real estate 
and the methods of dealing with it are quite the same. 

{ 3. Pledge of Feksokal Fboperty 

1. What may be pledged. 

2. Natural increase follows the thing pledged. 

3. Property should be delivered to pledgee. 

4. When pledgor may retain it. 

5. What care pledgor must take of it. 

6. What use can pledgor make of it. 

7. Pledge may transfer his debt and security. 

8. Pledgor's r emainin g rights. 

9. Pledgor's bankruptcy does not affect pledgee. 

10. Pledgor's consent is necessary to give pledgee good 

title. 

11. N^otiabts paper is an exc^Uon. 

i,.i»<i,.. Cookie 
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13. Collaterals. 

a. — Presumptively they belong to pledgor. 
6. — Is pledgor or pledgee liable for an assess- 
ment. 
c. — Does a pledge cover a renewaL 

13. Rights of pledgee holding various collaterab. 

14. Plec^e of collateral security received from a third 

person. 

15. Pledgor must pay or permit pledgee to sell, 

16. Notice of sale. 

17. Mode of sale. 

18. Purchase by pledgee. 

19. Balance due pledgor or plet^ee. 

20. Effect of subsequent agreement to accept collaterals 

in settlement 
31. Pledgor must pay expense of sale. 
29. Pledgor may sue pledgee instead of selling property. 

33. By paying debt pledge is extinguished. 

34. Pledgor on payment of his debt may have his prop- 

erty, 
as- Pledgee caimot divert property. 

36. ESect of relinquistunent by pledgee of collaterals 

on other creditots. 

37. Pledges to pawnbrokers. 

I. Personal property is often pledged for debts, and 
in setting forth the law relating to pledges, the first ques- 
tion is, what can be pledged? Almost every kind of 
personal property and rights of personal property, all 
kinds of merchandise and securities, shares of stock, 
bank-notes, mortgages, leases, patent rights, and the like. 
I ■ .,L.i)0''k- 
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The prmdpal exception is property not existing at the 
time of the pledge, though there nmy be a mortgage of 
future acquired property. It is contrary to the law to 
pledge some things — pensions, bounties to soldiers and 
sailors. The law guards the business of pawnbrokers, 
because they sometimes take property tHat ought not to 
be received; or take advant^e of the situation of the 
pledgor to make unreasonable demands. Partnership 
property cannot be pledged for an individual purpose. 
A transfer of bonds belonging to a company by the presi- 
dent as collateral security for a pre-existing debt of his 
own is void, even if he were authorised to sell them. 

3. In pledging a thing for a particular purpose the 
natural increase also follows and inures to the beneht of 
the pledgee. Thus, the young ones of a flock of sheep, 
which are the subject of a pledge, become a part of the 
flock. In like manner the dividends of interest on stock 
or other securities go to the pledgee, unless the agreement 
says otherwise. 

3. Fledged property should be delivered to the pledgee. 
The reason b, the property that remains in the pledgor's 
possession is regarded by the law as still his, and may be 
taken by his creditors to satisfy other debts. 

4. Many of the states provide by statute for the reten- 
tion by the pledgor of his property, while granting ade- 
quate security to the pledgee. But it is contrary to the 
poliiy of the law to permit or sanction a secret transfer. 
This rests on a sound reason, that creditors may not be 
surprised or defrauded by the discovery that the pos- 
sessor of wealth is not the real owner. 

With respect to stocks, the law in some states, thoi^ 
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not in aU, provides that the delivery of a certificate to 
the pledgee, signed in blank, shall be a sufficient delivery 
of &ie ytoperty. The law requires nothing more than 
this transfer (rf the cKtificate to protect the pledgee's or 
puichasei's interest bora the seller's creditors. 

Thia transfer, if sufficient to protect the plet^ee, is so 
solely by virtue of the statute. Consequently, all other 
prcqierty, not within the statutcxy ken, must be actually 
delivered to the pledgee in order to make his security 
complete. 

5. What care must a pledgee exeTcise over the ptop- 
erty? The law has endeavouied to measure the care 
by the compensation received for the service. In keeping 
stocks a receiver or keeper who receives no compensa- 
tion, but simply docs this for another's accommodation, 
need exercise a less d^ree of care than a perstm irfio is 
especially engaged in the business, and who receives a 
ccHnpmsati<m therefor. For example, once it was a 
common practice of bank depositors to ask their ca^er 
to keep their braids or other securities and valuables for 
them in the bank's safe during their sojourn by the sea, 
or abroad. As this was a purdy gratuitous service, 
losses by fire, robbery, or other cause, unless the bank 
was grossly neglectful, could not be visited on the 
institution. On the other hand, a bank with a safe- 
depceit dgiartment, or an institution engaged solely 
in the buaness of keeping securities for a compensa- 
tion, must exerdse the highest degree of care; is 
essentially an insurer; and is responable for a loss 
by fire or robbery, imlws it can prove the exercise ot 
the highest degree of caie. 
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A bank recdves a direct pecuniaiy benefit tiom stocks 
or other securities pledged f<^ a loui, and is obliged to 
exercise more than oidinaiy caie in keeping th«n. 
Shook! a loss dierriore occur through its negligence it 
would be obliged to recompense the pledgor. 

6. What use can a pledgee make of a pledge? This 
depends on the reasonable tutentitHi of the parties. If 
the pledge consists ot goods, stocks or other valuable 
securities yielding dividends and profits, or a herd of 
cattle, flie pledgee certainly cannot avaU himself rf the 
dividends or profits ex(«pt to discharge, so far as these 
may go, the pledgM^s indebtedness to himself. 

7. The [4edgee may transfer or assign the debt and 
security to other parties. He may deliver them into the 
hands ai a stranger for safe custody, or he may OMivey 
his interest conditionally by way of a pledge to anolho' 
person. In so doing his security is never destroyed nor 
impaired. On the otho* hand, by such an assignment 
or transfar he cannot aSect in any way the rights of the 
pledgor. 

It is true that some lyings cannot be assigned or put 
into the hands of ano&er; for example, valuable paintings 
or precious stones. Just where the line runs is not 
always dear. In the way of a general prindple, it may 
be said that a plet^e, unless it contains a reservation, 
may be repledged to another. 

8. The pledgor has some rights left in the pledged 
prc^MTty. He may sell or assign it, subject to the rights 
of die pledgee. The vendee stands in the pledgor's 
place, can redeem the pledge, and hold the pledgee to 



.,i..oo<;lc 
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9. The pledgee's security is not affected by the bank- 
ruptcy or death of the pledgor. 

10. There can be no valid pledge or transfer of title 
tinless the owner has either eiqjressly or implicitly 
assented to the transfer; merely because one happens 
to be in the possession of goods as their keeper gives him 
no power to pledge them for his own debt or engagement. 
Thus, should the baOee of a yoke of oxen, in a fit of 
wickedness, pledge them as security for his debt to 
another, the true owner could recover them from the 
pledgee; indeed, from anyone to whom they might be 
sold by the pledgee or subsequent possessor. 

11. To this rule must be noted one exception; the law 
prescribes a different rule for negotiable paper in order 
to give it freer wing. Sometimes the holder pledges it to 
another as seciuity for a loan or other purpose. Such 
a pledgee, acting in good faith, not knowing that it 
belongs to another, acquires a good tide. Though this 
is the rule, the courts often regard these transactions with 
suspicion. If there is any reason to suppose that the 
pledgee has some knowledge or suspicion that the notes, 
stocks, or bonds belong to another, he cannot hold 
them as against the true owner. Not infrequendy a 
bank officer indulges in speculation, and to secure his 
loans, sends his broker stocks or negotiable securities 
belonging to the bank, or to its customers. The courts 
do not hesitate to uphold the loans and to preserve the 
title of the pledgee to the securities dius received in good 
faith by the broker without any suspicion attaching to 
them. But, we repeat, courts guard these transactions 
very carefully. The very office held by a bank official 
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ought to be enough in some cases to lead a broker to sus- 
pect that he has sent other securities than his own. This 
is especially so for heavy loans and extending over long 
periods; especially in speculations or gambles that result 
disastrously to the officer. 

T.2. Stock delivered as collateral (a) is presumed to 
be the pledgor's own property, until the contrary is 
shown. The bonds of a customer, therefore, deposited 
by a broker as collateral security for his individual 
indebtedness, without any notice of their true ownership, 
may be retained for the loan. But their transfer by the 
pledgee to his own name by virtue of a power of attorney, 
and as a precaution, does not destroy the pledgor's title. 

(b) Some difficult questions have arisen in assessing 
collaterals. Who shall be assessed? The general rule is, 
the pledgor is the legal owner, and if the stock still stands 
in his name he is the proper person to assess. Some- 
times he avoids liability by suffering the title to remain 
in the name of the pledgor. This is not always done, 
for the reason that the pledgee's ownership or control 
may be thereby imperilled. So he prefers to run the risk 
of loss through insolvency of the issuer than the risk 
through the pledgor's retention of ownership. 

In assessing pledged stock, though the truth has been 
often shown that the pledgee was nothing more, he has 
often been required to pay the assessment. The courts 
have declared that the statute ordering the assessment 
was imperative, requiring the person having the legai 
title to pay, and, as this was held by the pledgee, he could 
not escape.' 

'SccMtaiwHi oo Printe Ovporidoni, Qup. I, {i t, 31. 
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It has therefore proved somewhat difficult to secure 
the pledgee on the one hand, and yet relieve him of liabil- 
ity to assessment for the indebtedness of the company 
issuing the stock, on the other, A satisfactory way has 
at last been found when the fact clearly appears that the 
Stock is pledged simply as security, and that the pledgee 
does not intmd thereby to be the legal owner or holder, 
except to the extent of securing his debt. The law now 
loc^ at the real tmnsactioii in its true l^t, and subjects 
the pledgor to assessment. 

(c) Occasionally the question arises whether collate- 
rals givi^ to secure notes may be kept to secure renewals 
and advancements. Of course, when a note is renewed 
on the seciuity of a collateral security the holder is also a 
bona fide holder of the coUateraL Furthennore, an 
alleged misapplication of collateral security is waived 
by givmg a new note for the original loan witiiout olv 
jection or abatement. 

13. The pledgee may hold various collaterals and 
avail himself of any of them as long as the debt is unpaid. 

14. Again, a creditor who receives collateral security 
from a third person is bound, on accepting it, to preserve 
the original debt, for in equity the third person, who thus 
delivers the security, is entitled to the or^in^ debt as 
security for himself. 

15. After the maturity of the debt the pledgor must 
pay, or the pledgee can acquire, a complete title to the 
pledge. Generally, the contract carefully prescribes 
what the pledgee must do with the security. It must be 
sold in a specified manner, usually by public sale, or 
within a prescribed period, or at the discretion of the 
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pledgee, and the proceeds be applied to discharge tho 
pledgor's obligation. 

16. The notice of sale must be reasonable. As the 
remedy is very summaiy, the opportunity to redeem is 
permitted to the last; or, if the debtor is unable to accom- 
plish this desirable end, he may have the opportunity to 
secure the attendance of bidders to prevent the sacrifice 
of his property or of a collusive sale to interested parties. 

17. llie pledgee must faithfully ezerdse his authority. 
He is not bound to obtain the hi^est possible price, but 
is bound to exercise common business prudence and 
good faith. The temptation is often great to take 
advantage of his situation and obtain the security at less 
than its real worth. Tlie law brands such action as ccs- 
rupt and indefensible, and will promptly set it aside, v 

iS. In many cases loans are made by bajiks on the 
pledge of sto<^, bonds and oth^ securities listed in the 
stock exdianges. The contract provides that, in the 
event of non-payment by the pledgor, the security shall 
be sold at open board in the market, thus preventing 
all posdbility of commitdng any fraud on the pledgor. 
Consequently there are fewer esses of fraudulent dealings 
with pledgors than formerly. 

In perhaps all the states there are statutes regulating 
the mode of selling pledged property; of course these 
must be followed wherever fliey exist. 

A creditor who sells collaterals at public sale, and buys 
them for himself, holds them as he did before, as securi^ 
only, A judicial sale only, or the right reserved to pur- 
chase, will destroy the equity of redemption. 

19. For a balance still due by a pledgor after the sale 
I ■ .,L.oo<;lc 
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of his security, he is liable; should there be a balance 
in his favour the pledgee must return it to him. 

30. Sometimes it is impossible for the pledgee to sell 
the securities at a price equal to the debt, and he makes 
a subsequent ^[reement to take them in full dischai^ of 
the pledgor's indebtedness. By such an agreement of 
course the pledgee's title to the property is complete; 
should its value afterward increase the pledgor has no 
further claim or right of redress against the pledgee. 

ai. The necessary expenses of selling a pledge are 
chargeable to the pledgor. But when an instrument 
describing the terms of a pledge also provides for its 
sale and the application of the proceeds to the payment 
of the debt, "and all necessary expenses and chutes," 
the counsel fee for the trial of a cause pertaining to the 
instrument itself is not included. 

33. The ple(^;ee may sue the pledgor instead of 
enforcing the security. The pledgee must, howeyer, ful- 
fil the conditions of his engagement and sell the property, 
provided the contract requires such action. 

33. A pledgor is entitled to a restoration of his prop- 
erty whenever he has fulfilled his part of the agreement, 
or offered to fulfil it. On tendering the amoimt due at 
the appointed time the pledgee must surrender the 
property or become liable for its conversion imless he 
can show a good reason for his denial Nor is the 
debtor's unwillingness to pay the debt of another person 
any justification for retaining the property. 

34. What, then, is a diversion? A pledgee cannot 
deliver a collateral security to another, nor can it be held 
as security for subsequent advances. 
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95. A pledged security must be returned 00 payment 
of the debt. 

36. A pledgee may relinquish collateral security given 
him by his debtor, regardless of the consent of other 
creditors, without losing his right to proceed against the 
debtor's property. And when mon^ is advanced after 
the sale of the property pledged, the claim of the advanc- 
ing creditor is not affected by the action of the pledgee in 
parting with the property. 

27. Fledges to pawnbrokers have been r^;ulated by 
many of the states. The pledgor's condition for money 
often lead pawnbrokers to exact excessive rates of inter- 
est or security; consequently the states have regulated 
more strictly their business than that of banks and other 
money lenders. 

By the common law goods pawned or pledged 
and in the pledgor's possession cannot be taken by 
a pledgor's creditor. This is the rule everywhere, 
so long at least as the pledgee's title or interest 
remains unextinguished. 

i 3. The Rights of Lienoes 

1. What is a lien. 

2. Equitable lien. 

3. Statutory lien. 

4. Particular and general liens defined. 

5. How a particular lien is created. 

6. How a general lien is created. 

7. A lien cannot arise from one's own wrong. 

8. Lien of a carrier. 

I ■ ..Google 
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9. Waidousnnen. 
o, — Defined. 
6, — How lien is created. 
c. — His receipt for pn^)CTty recdved. 
d. — ^What receipt contains. 
e. — ^Is not negotiable. 
/. — Except by statute. 
g. — ^Warehouseman cannot impeach ft. 
h. — ^He can insure property. 

10. Wharfinger. 

a. — Wharfinger defined. 

6. — ^His responsibility iot goods. 

c. — Notice of delivery to him. 

11. Factor. 
13. Banker. 

13. Attorney, 

14. Innkeeper. 

a. — Compensation . 
b. — Lien on minor. 
c. — Lien on property of others m a guest's po^ 

session. 
d. — Lien on animate property. 
e. — Mode of selling property to satisfy lien. 
/. — How lien may be lost. 

15. Boarding-house keeper. 

I, A lien is a claim of a person on the property of 
another, as a security for some debt or demand. The 
right to hold or retain property by lien lasts until the debt 
or demand is secured. 

3. The law recc^ises various kinds of liens. One 
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kind is an equitable lien, of whidt mention has been 
made when treating of the law of the sale of real 
property. 

3. Another lien is known as a maritime lien, and has 
been considered in another place. A third kind of lien 
is known as statutory, and this plays an important part 
in modem law. Statutory liens of various kinds have 
been established, but the one with which all are most 
familiar is known as a mechanic's lien, whereby mechan- 
ics, workmen cm buildings, as well as those who furnish 
the materials used in constructing or repairing them, 
have a lien therecm for the value of their materials or 
services. Another kind of lien is known as the common 
law lien, which is the moat primitive of all. It is a legal 
right to retain possession of the thing to which it pertains 
until the debt or charge is paid, 

4. The conunon law lien is again divided into general 
and particular. A general lien is a right to retain 
another's property for a general balance of account. 
A particular lien is the ri^t to retain ^operty on account 
of labour and expense bestowed on that identical property. 
Such a lien has long been favoured in the law. Common 
carriers, innkeepers, attorneys and the like have a 
particular lien. 

More generally every bailee for hire who has added 
value to goods by any service has a lien thereon to a rea- 
sonable amomit. The lien extends to all trades or occupa- 
tions — taUors, dyers, millers, wharfingers, warehousemen 
and the like. One who keeps and trains a race-horse has 
a lien therecm for keeping and improving the animal. 
But neither a livery-stable keeper nor a cattle-keeper has 
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a li^ on animals delivered to him for keeping without a 
special agreement. By statute the lien exists in some 
states. 

Custom is sometimes quite important in determining 
the nature and extent of a lien, A particular lien may be 
created or destroyed by agreement. 

5. Particular liens can be created by express contract. 
They also exist under some circumstances. While the 
finder of lost property on land, unlike the finder of 
maritime property, cannot claim a lien for taking care of 
it for the loser, yet a finder who is promised a reward 
for his discovery has a lien on the property for his 
service. 

6. A general lien, like a particular lien, may arise by 
express ^reement. Carriers and innkeepers occasionally 
try to limit their responsibility, and increase their lien 
seciuity by general notice, but the courts are not inclined 
to favour these departures from ordinary methods. 

7. A lien cannot arise from one's own wrong; for 
example, on a certificate of stock held through a breach 
of trust. Nor can the owner be deprived of his property 
without his knowledge or consent, personally or through 
his agent. 

8. The hen of a carrier covers the goods he carries, and 
unless he has made a special contract to deliver them 
before receiving payment for his service, he can retain 
them until the chaise is paid. The lien also covers 
advances to others for freight and storage on the goods; 
but it does not include former unpaid chaj^es, nor any 
Other mdebtedness. He also has a Hen on the baggage 

'See Chip, n, Sec. j, SubdirisioD 4, J 17. 
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of a passenger for bis fare, but do lies oa the p 
himself. 

9. (a) Warehousemen have been defined to be persons 
who receive goods and merchandise to store in warehouses 
for hire. The persons who follow this business of storing 
grain, furniture, etc., have a lien thereon for the service 
they render. 

(6) To create the lien, as in other cases, the property 
must come fully into the possession of the warehouseman, 
so that it may be controlled by him or by his agent. It 
need not be actually in his warehouse, but it must be on 
his premises and under his control. 

(c) On receipt of the property the bailor should 
deliver to the owner a receipt for the same. No particular 
form of receipt is required; usually it contains the date 
of the property received, a description, from whom, and 
an agreement to redeliver on demand to the bailor or to 
his order. 

(d) It is quite common for the receipt to contain an 
agreement providing how the property shall be kept and 
the amount to be charged, also that a lien shall exist 
thereon for the payment of the services rendered. This 
agreement or stipulation is, in truth, a real a>ntract 
Many persons have taken these receipts, thinking or 
believing they possessed simply this character. They 
have often proved to such persons to have been costly 
delusions. On numberless occasions the courts have 
declared that they were contracts, binding on both 
parties, and relieving warehousemen from many risks or 
liabilities which the bailor had innocently supposed the 
other had assumed. The chief limitation placed oa 
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shipping receipts by the courts is eze[iq>tion from 
negligence, no matter how specific the stipulation may 
be. In some states, notably New York, even this rule 
has been relaxed and bailees may exempt themselves 
from all liability whatever by an egress coottact founded 
on a proper consideration. 

(e) A warehouse receipt is not a negotiable instru- 
ment, except by statute. Nevertheless it is often in- 
dorsed and a certain kind of u^otiability is attached 
thereto. It is often pledged as security for a lOan. 

Again, it is often transferred as if it were a negotiable 
instrument; nevertheless, technically it is not one; yet 
OD the delivery of such a receipt to a bank as security for 
a loan, the title of the property therein described is 
transferred as effectively as it could be by the actual 
delivery and retention of the property itself. 

(f) By statute in many states a warehouse recdpt is ' 
made negotiable. The statutes provide that it may be 
transferred by indorsement and delivery, that the 
indorsement may be either in blank or to the order of 
another, and shall be deemed a warranty that the 
indorser has a good title and lawful authority to sell the 
property named therein. It also provides that the trans- 
fer of the property by n^otiating the receipt shall be 
subject to a lien of the wardiouseman for charges and 
advances. 

{g) A warehouseman is not permitted to impeach his 
receipt. He is not permitted to ^ow that the property 
received was not of the kind represented. If he did not 
know it was his duty to ascertain the truth before 
receiving the property. It would be a dangerous prind- 



MODES OF LIMITED OWNERSHIP 711 

pie to permit him to set aside his own authority or war- 
ranty unless he could show that some fraud has been 
practised on him. 

(A) A warehouseman has an insurable interest in tiie 
property confided to his care. Justice Gray has declared 
that "by the law any person has an insurable interest In 
pr(q)erty by the ejdstence of which he receives a benefit, 
or by the destruction of which he will suffer a loss, 
whether he has or has not any title in or lien upon or 
possession of the property itself."' 

10. A wharfinger maintains a. wharf for remving 
goods for hire, (a) His duties and liabilities are not 
unlike those of a warehouseman. Like him, he is 
liable for any loss happening through his neglect to 
exercise ordinal^ diligence. 

(b) He cannot be charged with responsibility for goods 
"until they are put within his control. A mere delivery 

of thero at the wharf is not necessarily a delivery to the 
wharfinger. The usages of business are important to 
show when he acquires and ceases to have the custody 
of merchandise. 

(c) In some places the usages of bu^ess require that 
he should be notified of the delivery of the goods to him; 
in truth, this usage is very general. 

11. A factor or commission merchant is also a bailee, 
for he has the custody of the property he is authorised 
to sell. He must use ordinary diligence, and consequently 
is liable for ordinary negligence. He must exercise good 

, faith in caring for the property and performing his duty 
as bailee. He can sell the property, but is not authorised 

' EiMen Railroid t. Relief Fire lui. Co., 98 Mati., 41}. 
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to pawn, pledge or mortgage it. He guarantees to 
possess the skill and ability of ordinary factors; his 
liabili^, therefore, is not ended simply by e:cerdsing 
good faith. 

He must follow implicitly the directions of his consignor. 
If there are none then he must take good care of the 
property and dispose of it as the general usages of trade 
require. 

A factor, unlike a broker selling in the name of his 
principal and without possession of the property, has 
both a particular lien and a general lien for the balance 
of his general account on all the debtor's goods which 
remain in his hands and are subject to his control. The 
lien extends even to the price of the goods which the 
factor has sold, though he has parted with their possession. 
It may extend to all sums for which he has become 
liable for his principal or otherwise by virtue of the 
relation between them. The doctrine also applies to 
purdiasing as well as to selling factors. Usually the lien 
of a factor prevails over an attachment by a creditor. 
H he has sold part of the goods he is entitled to a hen on 
the residue for his expenses, advances and commissions. 
The general lien applies only to goods received and not 
simply to consignments. 

12. Bankers also have a general lien on the securities 
of their customers or on their deposits for any general 
balance due from them. 

13. Attorneys and sohcitors also have a general lien 
on the papers of their clients in their possession for the 
general balance of their professional accounts. They 
also have a lien on the moneys recovered ia a particular 



MODES OF T.TMTTED OWNERSHIP 713 

action. The law is liberal in dealing with them and 
provides for their protection so far that not only fees and 
disbursements in a particular suit may constitute a general 
lien on the moneys recovered in such suit, but other fees 
and disbursements in any other suit covered by the same 
retainer. 

14. (a) The lien of an innkeeper is on all the property 
broi^ht within the inn by a guest or put in the inn- 
keeper's custody. The amount of compensation he may 
demand, and sectire by his lien, depends on the general 
us£^ of the business in his city or other place. The 
amount includes the reasonable chaises of friends of the 
guest who have been invited by him, as well as extras in 
the way of wines, cigars, etc. 

(b) A guest who is a minor is liable only for necessaries. 
Should he order wine suppers and extravagant extras 
the innkeep» would have no lien on his clothes or bag- 
gage for furnishing them. 

(c) In England the question has been much con^dered 
whether an innkeeper has a lien on the property of third 
persons in the possession of a guest, put by him in the 
temporary possession of the innkeeper. By the American 
rule imikeepers have a claim only on the property be- 
longing to the guest himself. Judge Thompson says that 
"American courts have not hesitated to declaxe that a 
common carrier has no lien for the carriage of goods 
vriiich he has innocently received from a wrong-doer 
without the consent of the owner expressed or implied." 
He also adds, "We are satisfied that a lien of a hotel or 
innkeeper does not exist in such a case. We are not 
[oepared," he continues, "to f^ee with those courts 
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which have found a plain princq>te of justice in &e rule 
of law by which one man's ptopeity is confiscated to 
pay another man's debts."^ 

Tlie foundation of the English rule is the service 
rendered in protecting the goods received by the inn- 
keepa: regardless of the person who has brought them. 
The courts say that, for the service thus rendered, there 
should be a recompense, whether the possessor was the 
owner or the possessor of another's property. Is not 
this a sound foundation for the English rule? 

When a guest is a servant, agent or bailee of the owner 
and eng£^ed in his bu^ness — for example, a travelling 
salpsmnn — and Carries his goods into the inn and puts 
them into the innkeeper's custody, the innkeeper has 
a lien thereon for keeping them. 
I (d) Likevme an innkeeper has a lien on animate 
property — horses or other flmnmh — ^taken to his inn by 
the agent or servant of the owner in transacting his 
business, for the animak must have keeping and care 
and their owner derives a benefit from the innkeeper's 
service. 

(e) In almost all of the states the lien of an innkeeper 
on the goods of his guests for compensation is regulated 
by statute. They also provide for the mode of selling 
them and satisfying the innkeq>er for his services. 

(J) In several ways an innkeeper may lose or waive his 
lien. First, by tendering to him his property charges; 
second, by his refusal to deUver the property on other 
grounds than that of non-payment of his compensation 
and his lien on the goods; third, by his agreement to give 
^VjckoS T. Southern Hotel Co., 14 Mo. app. 3S1, 390, 391. 

I ■ .,'...oo<;lc 



MODES OF UMTTED OWNERSHIP 715 

credit to the guest, ioc this would be inconsistent with the 
enforcement of the lien. 

If an innkeeper once parts with the possession of ]as 
property voluntarily, or loses or waives his lien, it cannot 
be revived by regaining or assuming possession. 

15. Lasdy the right of a lienor does not extend to 
boarding-house keepers, because they are not required 
to receive guests, like hotel or innkeepers. The latter 
axe engaged in a public duty; boarding-house keepeis 
are not. But by statute, boarding-house keepers in 
some states have the same rights as innkeepers. 

! 4. Bailoe and Bailee 
I. Definidon. 
3. Contract must be for a legal purpose. 

3. Who can make a bailment contract. 

4. What property can be bailed. Must be put into 



5. Bailor need not be absolute owner. He may be a 

thief. 

6. What bailor can still do with property. 

7. Bailor must tell bailee of its ojndition. 

8. When is the transaction a sale and not a bailment. 

9. Bailments classified. 

10. Object of classifying. 

11. What care bailee must exercise. 

0. — Care required of one not receiving a reward. 
b. — Every case must be judged independenUy. 
c. — Classification of decisive circumstances. 
4. — Rule applicable to bailor who knows that 
bailee is negligent with his own property. 
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e. — Care must keep pace with improvements. 
/. — Contributory negligence by bailor. 
la. Bailee's right to use property. 

13. Bailee's right to recover property when taken from 

him. 

14. How a bailment may cease. 

15. What skill must be rendered. 

16. Bailee must return property after performing the 

object of bailment. 

17. When specific property need not be returned. 
i8. Excuse for non-return. 

19. Bailee's lien. 

30. Bailee's lien when he is a finder. 

31. Bailee may assign property. 

33. Rights of parties when bailee adds to the value of the 
property. 

33. When is the transaction a bailment or partnership. 

34. Consequences of loss by fire, etc 
25. Failure to do work properly, 

a. — ^When the bailee can recover partial compensa- 
tion. 
b. — EfEect of abandonment by bailee. 
c. — ^Bailee can recover when bailor is at fault. 
d. — ^Failure to perform through inevitable accident- 
s' Bailee may do the work by ^;ency of others. Ex- 
ceptions. 

37. When the bailor must make his claims for damage. 

38. Cold storage. 

I. Let us begin with a definidoo. Story's perhaps is 
more frequently quoted than any other. It is, "A 
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delivery of a thing in trust for some special object or 
purpose and upon a contract, expressed or implied, to 
conform to the objects or purposes of the trust." 

2. The contract of bailment must be for a legal pur- 
pose; were it for any other the law would not recognise 
the relationship or protect either party seeking to enforce 
the contract. 

3. Any person who is competent to make a contract 
may become a party to a bailment. While an infant or 
married woman could not, at common law, make such a 
contract, yet if property should come into her possession, 
the law would require her to exercise proper care of it; 
she could not destroy, injure or misappropriate it. A 
minor who should hire a horse and carriage to drive to 
a place, and, without authority, should drive beyond and 
rashly, killing the horse, would be liable for the value of 
the property thus wantonly destroyed. A corporation 
may become a bailor or a bailee. From its very nature 
it must act through officials or agents. And an agent, 
imless acting wholly beyond his authority, may create a 
bailment relation for his principal. 

4. To create the relation of bailment the property 
must be of a nature capable of delivery to the bailee. 
Furthermore, there must be a delivery on the one side 
and an acceptance on the other. 

While this is true in most cases, it occasionally hap- 
pens that property comes into the possession of a bailee 
in other ways. One may find property — a pocketbook, 
tor example; the happy finder is by no means the owner, 
mmply a bailee for the owner. In this case no contract 
exists except the one implied by the law that the finder 
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will retain the thing and exercise due care in Iceeping it 
What his duty may be in the way of trying to find the 
owner will be considered hereafter. 

5. A bailcw need not have an absolute title or ownership 
of the property. He must have a possessory right to the 
thing; having this he can give its care and custody to 
another. A bailor, for example, may simply be a lessee, 
yet he would then have the rights, under some conditions, 
of keeping the property, previously in the posseseitHi of 
the lessor, as bailee. 

As bailment is founded on the right of possession a 
thief may make a bailment of stolen property. Further- 
more, if the owner does not interfere, the thief may 
recover the bailment, should the bailee, on the termina- 
tion of the relation, refuse to deliver it. A bailee cannot 
destroy a bailor's title. 

6. The bailor can sell or encumber property while in 
the possession of the bailee. He may mortgage it, or 
in any other way encumber it and the bailee must respect 
the rights of the purchaser or mortg^;ee. 

7. It is the bailor's duty to exercise good faith toward 
the bailee in giving him notice of all the faults inhering in 
the thing bailed which may expose the bailee to danger. 
For example, it would be the duty of a bailor, who should 
loan a vicious horse, to notify the bailee of his bad char- 
acter. Should the bailor fail to do so he would be liable 
for the consequences. 

8. The question has sometimes arisen whether the 
transaction is a baihnent or a sale. It would seem as 
though this question ought not to be common in every- 
day business, because the two contracts are so different 



MODES OF LIMTTED OWNERSHIP 719 

in thdr nature; nevertheless tlie courts are occasionally 
required to answer this question. If the identical prc^ 
ertjr is to be returned, or the same prt^rty in a changed 
condition, or the natural product of the same propertjr, 
the transaction is not a sale. One well-known test, 
says Benjamin, between a bailment and a sale is that 
when the identical thing delivered is to be returned, 
though perhaps in an altered fOTm, it is a bailment 
and the title is not changed, but when th^'e is no 
obligation to return the specified article received, and 
the receiver is at liberty to return another thing, either 
in the same or some other form, or else to pay money, 
he becomes a purchaser. Ilius, ^en casts were de- 
livered to be manufactured into shears, the plates 
to be furnished by the bailee, this was held to be 
a bailment. 

9. Much difficulty has arisen in clarifying bailments. 
For our purpose, however, we will divide them into three 
classes. First, things delivered to a bailee purely for 
his accommodation; second, things purely for the accom- 
modation of the bailor; third, things for the benefit of 
both parties. Examples may he readily enough fur- 
nished of each transaction. A person, for example, bor- 
rows a Imife of another or some utensil for his own 
individual use. This is loaned to him not for any reward, 
but purely as an accommodation. Again, a bond re- 
ceived by a bank to keep for a depositor for which no 
compensation is expected or paid is a bailment of the 
second class. An example of the third class may be given 
of cattle which axe put for safekeeping into the possession 
of another, who is to be paid for the service rendered. 

I ■ .,L.1H"I''IC 



yso THE HOME LIBRARY OF LAW 

Both parties are die gainers, and this is their intent in 
changing the possession of the cattle. 

10. The chief importance of classifying bailments is 
to determine the degree of care that should be exercised 
by the bailee in keeping them, for evidently, when a 
bailee is not to receive a reward, the act being purely 
gratuitous on his part, a much less degree of care is 
required than when the opposite conditions between the 
parties exist. Thus, a safe-deposit company, established 
to receive deposits and receive a reward for its service, 
must exercise the highest degree of care in keeping them. 
A bailee may greatly lessen his liability by special agree- 
ment; indeed, in some states, may be entirely released. 

11. From the earliest days there has been the greatest 
difficulty in determining what degree of care should be 
exercised in these matters. About the only line of agree- 
ment is, that a less degree of care is required of a bailee 
who is to receive nothing for the service than of one who 
is to be rewarded. But where shall the line between the 
different classes be drawn? 

(a) Perhaps a statement more frequently reiterated 
than any other is that a bailee who serves without reward 
ought to exercise the same degree of care that is exer- 
cised by a prudent man in keeping a thing of his own of 
a similar nature. Assuming this rule to be correct, then 
flie question in every case is, do the facts come within 
it rendering a bailee liable, or not ? Consequently every 
case must be determined by itself and the law can impose 
no rule the application of which is always the same, or 
self-evident In other words, the rule of law, whatever 
it may be, is one of varying difficulty in its application, 
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because the facts aie dissimilar pertainii^ to the bail- 
ment 

This may be illustrated in the keeping of securities by 
banks for their customers. As is well known, it is a 
common practice of banks to accommodate their cus- 
tomers in this way, especially country banks where safe 
places for keeping things are not as numerous as in the 
large cities. Every now and then bonds or other secur- 
ities have been lost or taken and the bailor has sought to 
recover from the bank. Hcyr have the courts decided? 
Generally they have told the jury that they must apply 
the rule above mentioned, and then left them to decide 
whether, in the light of this rule, the bank was negligent 
or not. 

A bank is no more responsible for a loss by the theft 
of one of its employees than for a loss occasioned by an 
unknown person. This may seem a hard doctrine, but 
its reasonableness will soon appear. A famous case 
occurred in Massachusetts many years ago of the loss of 
a kig of gold stolen by the cashier. The fact was dearly 
enough proved that the cashier had stolen it, and the 
bailor tried to hold the bank responsible therefor. The 
court said nay, declaring that the cashier was not em- 
ployed by the bank to steal, and therefore it could not 
be held liable unless it had some reason to doubt his 
honesty or integrity. If a bank should employ a servant 
whose honesty was suspected then, indeed, it would be 
responsible for the consequences, not otherwise. Every- 
^tere a bank seeks to employ only trustworthy servants, 
and if it is occasionally misted it is free from responsibil- 
i^ to an ordinary bailor who has given no reward or 
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recompense to the institution for keeping 



Sudi is the ordinary rule. Attempts have been made 
to show that the profits derived from keeping a depositor's 
aca>unt are a sufficient consideration for a contract of 
baihuent to which a more stringent rule of Uability may 
be applied. The courts have lent no countenance to 
this coDtenlion, and so the rule of law everywhere is that 
audi biulments are of a purely gratuitous character, and 
the bank is not liable for tfeeir loss when exercising ordi- 
nary diligence. 

(6) The latest authority on the subject has remarked 
that every case must be ruled by its own facts and cir- 
cumstances. The advent of every new invention, flie 
discovery of every new and important force that is 
appropriated by man and made subservient to the great 
on-marching industries in these days of progress, bring 
with them new and varied circumstances and conditions 
which must be considered in defining and determining 
what is negligence and what is diUgence in a given case. 

(c) The circumstances that may be decisive of the 
care exercised by a bailee may be thus classified: First, 
the nature and value of the article; second, the customs 
of the place of trade; third, the conditions of the coun- 
try or climate; fourth, the condition of the times. 

Of the first class of cases it may be said that one in 
charge of heavy and immovable articles would not be 
deemed guilty of negligence should he leave them out of 
doors unguarded overnight, while a very difEerent rule 
would apply to a jeweler who was acting as a bailee of 
valuable diamonds and predous stones. Again, the cus- 
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toaa ex place of Hade are often valuable signs or guides 
for determining the degree of care that should be ezer- 
dsed by a bailee. 

(rf) WMle the rule of ordinary diligence applies in all 
cases, and a much stricter rule when a consideration is 
paid for the bailment, an exception must be made in 
cases wherein the b^lor knows that the bailee is nt^ct- 
ful cratceming the management of his own property. 
When a bsulment is gratuitous, and the bailor knows of 
the bailee's way of doing busine^, it is not rational to 
suppose that he will exercise a h^er d^ree of care of 
others' property than of his own. In such cases there- 
tote a still lower level will suffice to fix the liabili^ of the 
bailee. It is true that the courts are not uniform in their 
amplication of rules, some of them holding that while a 
person may be negligent in man^;ii^ his own affairs, he 
should not be when managing the affairs of another, 
even though he is to recdve no reward for his service. 

(e) Again, diligence must keep pace with improve- 
ments; and though dangers thicken with civilisation, so 
do the means improve of preventing losses, and these 
must be utilised to overcome danger. A recent authority 
has remarked that a custodian for hire is bound to keep 
pace with the advanced requirements and practices of 
his class. If he does this he escapes liability for loss or 
injury that comes to the property entrusted to him; if 
he does not he has failed to be ordinarily diligent and is 
liable for the damages that result through his failure. It 
is true that a baUee is not obliged to adopt the very best 
and newest appliances to secure the protection of his cus- 
tomers, but he must be ordinarily prudent in their use. 
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(J) Sometimes the bailor himself has been negligent 
in caring for the thing lost or injured. In such cases 
dear proof of his contributory negligence may be a good 
defence to an action for the loss or injury of his property. 

12. In using the property the general rule is a bailee 
must act simply as a keeper. To this rule there are some 
exceptions. Thus, were a milk cow put into the pos- 
session of a b£ulee, it would be his duty to have her 
milked; or a flock of sheep near shearing time, to have 
them sheared. 

The law implies that the bailee will put the property 
to its natural and ordinaiy use, and if in so using it, he is 
put to expense, the bailor is required to reimburse him. 
For example, the natural use of a horse requires the 
feeding and shoeing of the animal, or, if taken sick, 
attention by a veterinaiy. When these things are done 
the expense must be refunded by the bailor. 

Should the bailee use the property confided to him in 
an unwarranted manner he would be liable therefor. 
What this may be of course depends on his use of it 
Sometimes the contract of bailment prescribes how the 
property may be used or kept. For example, to put a 
fine carriage team, left with the bailee for the purpose of 
pleasure drivii^, to the plow or to hard work (m a farm, 
would be an unauthorised use. 

13. The bailee only has a possessory title to the bailed 
property. Nevertheless he can bring an action for its 
recovery should it get out of his possession, or trover for 
its value. 

14. A bailment may cease in several ways. First, by 
the expiration of the time for which the property was 
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bailed; second, by the attainment of the object for which 
the bailment was made; third, by demand on the part 
of the bailor; fourth, by operation of law; fifth, by 
destruction of the bailed property; sixth, by the death 
of the bailee; seventh, by the incompetency of either 
party to continue the relationship. For example, should 
the bailee become insane or habitually drunk, or other- 
wise unfitted to exercise the duties he has undertaken. 

15. Although the bailee is to receive no compensation, 
he must render the kind of service concerning the thing 
bailed which he holds out to the public he is competent 
to perform. Thus, a skilled watchmaker who receives a 
watch for repairs, even though he has promised to do 
the work for nothing, must render the service he is capa- 
ble of rendering ; to do otherwise would be gross n^li- 
gence. This rule is of wide application. The skill 
must be proportioned to the kind of work required. 
Thus, a painter or a diamond cutter must exercise the 
skill of a person in that particular capacity, and the law 
will be satis&ed vnth nothing less. This principle has 
sometimes been applied to dressmakers in which they 
have sought to employ others less skilled than them- 
selves in the making of garments. In such cases, 
wherein the personal skill and attention of the person 
employed was expected, the law is not satisfied either by 
trusting the work to another or by exercising less skill 
and ingenuity than is customarily exercised by the par- 
ticular person or persons who do such work. 

16. It is the duty of the baUee, after accomplishing the 
object of the bailment, to return the property to the bailor, 
or to a person designated by him, with all accessions 



726 THE HOME LIBRARY OF LAW 

thereto whUe in his possession. If the bailee refuses to 
do this without legal excuse the law regards him as hav- 
ing converted the property to his own use; and the bailee 
can either recover the value thereof, or bring a specific 
action, replevin, to recover the property itself. 

17, The bailee has the right to the possession while ibs 
bailment continues; afterward the bailor has a rever- 
sionary interest in the property; he is entitled to its 
ledeUveiy at the expiration of the contract in as good 
condition as it was at the time of taking possession, with 
due regard to the ordioary results of keeping. It fol- 
lows, therefore, that the bailor has a right to defend his 
title of the property and to sustain an action f^ainst 
third persons, and even against the bailee for any tres- 
pass or use that is injurious to the proper^, which may 
depreciate its value or cause its destruction. 

It is true that in many cases the bailee is not required 
to return the specific property, but may return other 
property of the same kind and quality. Thus, wheat 
may be put into a common receiver, an elevator and the 
contract of bailment is properly executed by delivering 
to the bailor at the required time wheat of similar quan- 
tity and quality. Again, wheat may be deUvered to a 
mill to be made into flour, and the contract is properly 
performed by delivering to the bailor the proper quantity 
of flour of the same grade or quaUty as would have been 
manufactured by using the bailor's specific grain. 

18, For the non-return of the property there may be 
some excuse; it may have been destroyed or lost without 
the bailee's foult. Again, it may have been delivered to 
another who proved himself to be the true owner; or 
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again, the bailee may have been deprived of the property 
by due process of law, and therefore could not deliver 
it to the bailor. But if the bailee has no valid excuse of 
bis own, on the expiration of the term of bailment it is 
his duty to deliver the property in proper condition. 

19. The bailee has a lien on the property for his ser- 
vices. In many cases the compensation is fised by 
agreement or law; in these there is no implied agreement 
or lien for compensation. In other words, an express 
agreement supplants the lien aeated by law. 

The bailee, though having a hen on the property 
bailed, for its care and preservation, has no security for 
any other debt or obHgation due from the bailor; the lien 
is confined exclusively to the caie of the particular prop- 
erty in his chaise. 

Even if there be a mortgage on the property at flie 
time of the bailment, a bailee's hen may have priority. 
This is true in those cases wherein it is necessary to repair 
the property in order to preserve it and render it usefuL 
Xn other words, necessity creates a prior lien. Thus, on 
one occasion it was necessary to repair a canal boat, 
otherwise she would have become valueless. The bailee 
did so and the court held that he had a prior lien over 
the mortgagee for the expense thus incurred. The court 
remarked that the mortgagee having allowed the ovraer 
to continue in the apparent ownership of the boat, making 
her a source of profit and a means wherewith to pay off 
the mortgaged debt, the relation was created by implica- 
tion entitling the owner to do all that might be necessary 
to keep her in an efficient state. It was as much to the 
advantage of the mortgagee as to that of the mortgagor 
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or owner to have the repairs made and the boat preserved 
for navigation, and so the bailee's priority of lien pre- 
vailed. 

20. A finder who lawfully comes into the possession 
of property becomes the bailee; and if he bestows any 
labour thereon, in good faith, which is essential to its 
preservation, he has a lien for the service thus rendered. 
It would seem as though an owner ought to be willing 
to make compensation in such cases, but the world is 
full of mean people, and so this question has arisen and 
has been thus answered. In one of the cases a boat was 
found adrift with holes in the bottom and in danger of 
sinking. The finder made such repairs as were needful 
to keep her afioat, nevertheless the owner was unwilling 
to pay for them. The court decided very properiy that 
as they were necessary for the protection of the property, 
the owner must pay before he could demand his boat 

31. A baOee under some circumstances has a right to 
assign the bailment to another. This rule has only a 
limited application, for in most cases the bailment is a 
confidential "relation, one of trust, that is made because 
of the known character and fitness of the bailee. One 
of the cases in which this can be done is in subletting a 
lease whereby the farming implements and stock on the 
farm go to the bailee. 

3S. On many occasions materials are put into the 
possession of another for the purpose of having work 
done on them. Thus, a man delivers hides to another to 
be tanned into leather. The tanner is to use his skill in 
converting the hides into leather, and in so doing exer- 
cises an important part in giving additional value to ihe 
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materials. Important practical questions have arisen 
concerning tlie ownership of such property, and we will 
state the rules governing the parties to such arrange- 
ments. 

While there is no fixed or settled rule respecting the 
proportion of the material, the bailor or employer must- 
fumi^ in order to establish the bailment relation, it is 
admitted that he must furnish the principal part of the 
materials to establish such a relation between them. 

In these cases the baUee has a special property in the 
thing b^led, because he mingles with the property of the 
bailor other materials and labour of his own and thus 
becomes a kind of part owner as well as actual possessor 
and creator of the proper^. This situation of the two 
parties renders the relation peculiar, giving the bailee 
a larger right or int^est in the property than in other 
property wherein the bailee has no especial interest in 
the way of improvir^ or creating it. Hence it follows, 
as the bailment advances, that the interest of the bailee 
must increase in value, consequently he may maintain 
an action to recover the vame, or replevin to recover the 
property itself against one who has deprived him of it, 
whoever he may be. 

23. Sometunes in thus producing a thing jointly that 
is to be sold in the market, followed by a division of 
the net profits, the question has arisen, is the relation 
between the two a bailment or a partnership? In a 
recent case a court in New York held that the relation 
was that of bailment. 

When no express contract exists to determine the 
lights of the parties, a recent and excellent writer has 
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said that the law has established the following principles:' 
First, the bailor must do everything consistent with the 
employment to be performed on his part to enable the 
workmen to execute the engagement; second, to pay for 
all necessary and new materials; third, to pay the price 
or comp>ensation that is to be paid for the work, as 
agreed; fourth, to accept the thing when it is finished. 
On the part of the bailee the law requires: First, that 
he should receive, care for and keep all material furnished 
until the contract is carried out or is terminated ; second, 
to perform the service in good faith and as required by 
the undertaking; third, to do the work and produce the 
result of the undertaking within the time agreed; fourth, 
to use the skill and judgment required and which the 
workman promised to use upon the subject matter of the 
bailment; hfth, to use and employ the material in the 
proper manner; sixth, to exercise good faith and honest 
deahng in carrying out the undertaking; seventh, to 
exercise that d^ee of diligence in all forms of the 
service and in using the material and accomplishing 
the object of the undertaking that is required by law 
in such like cases; eighth, to deUver the property to 
the bailor when the bailm^t contract is fulfilled ot 
otherwise terminated. 

24. If the thing is destroyed during the execution ot 
the agreement, who is the loser? Should the property be 
destroyed at any time by reason of internal defects, 
inevitable accident or irresistible force, outside the negli- 
gence of the bailee, or his workman, the loss would be the 
bailor's. The reason is because the property at the time 
^Van ZUe OD Bailments, { 137, p. 83. 
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of the loss is that of the bailor with all the laboui and 
new material added. It therefore follows that the 
workmen would be entitled to recover from the bailcar 
compensation for the labour he had bestowed on the 
materials to the time of its destruction. 

Tie rule would be very different if a workman furnished 
all the materials and all the labour and was to produce 
for the employer manufactured articles. In such a case 
were they destroyed in process of manufacture, or after 
their completion and before delivery, the workman could 
recover no compensation from the employer for his 
labour and materials for the very good reason that the 
property would not belong to the purchaser, but wholly 
to the workman. 

Justice Story has thus stated the rule: "If the work is 
independent of any materials or property of the employer, 
the manufacturer has the risk and the unfinished work 
perishes to him. If the baOee is employed in working 
up the materials or adding his labour to the property 
of the employer, the risk is with the owner of the thing 
with which the labour is incorporated."' 

Suppose there is a contract to do work at a stipulated 
price for the entire undertaking, and that the thing 
should accidentally perish or be destroyed without any 
fault on either side before the completion of the work. 
Would the workman be endtled to compensation pro 
lanto for his work and labour done and materials applied 
to the time of the loss or destruction ? By the common 
law the workman is not entided to compensation. The 
thing would perish to the employer and the work to the 



733 THE HOME UBRARY OF LAW 

mechanic, for the contract would be treated as an 
entirety. 

25. Of course a bailor is entitled to have the work done 
as the contract requires, and the bailee's failure raises 
no liability for compensation. If the parties stand in the 
relation of vendor and vendee it is the latter's duty to 
reject the goods because the vendor has failed to carry 
out the agreement. But he must act promptly, and re- 
fuse the goods, or express his dissent at once, and thus 
enable the vendor to protect his interest. 

(a) There are some contingencies under which the 
bailee's faUure to perform his contract does not deprive 
him entirely of compensation. If the work is so badly 
done that the product is of no value nothmg can be 
recovered. If, on the other hand, the thing produced 
is of some value, even though it be imperfectly and in- 
effectually done, the workman can recover what it is 
actually worth to his employer. 

(b) The cases are quite numerous in which the work- . 
man abandons his undertaking before completing it and 
his employer suffers a serious loss. The rule that applies 
in such a case has two sides or faces. If the workman 
has done something for his employer having a real value, 
notwithstanding his breach of contract, he can recover 
for the work and his service. Of course, there can be 
no recovery on the contract, for as this has been broken, 
the Uw does not recognise it in any manner whatever. 
It simply permits him to recover for what he has done 
possessing value to the other, regardless of the contract. 

On the other hand, if the workman on thus quitting his 
undertaking has subjected his employer to a positive 
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loss, far more than the wortii of his service, the employer 
can recover to the full amount of the injury he has 
sustained. 

(c) If the (aUure to perform is the bailor's fault, of 
course the bailee is entitled to recover for the worth of 
his service. Thus, should an agreement call for the 
furnishing of more material, and the bailor for some 
reason or other fail to furnish it, whereby the bailee 
could not finish his undertaking, or not within the 
stipulated time, he would have his remedy against 
the other for his failure to execute his part of the contract. 

(d) Again, a workman who is prevented by reason of 
inevitable accident from finishing the contract, and is in 
no way at fault himself, is excused, and cannot be 
deprived of compensation to a reasonable extent for the 
worth of his labour. In such a case the bailee must 
show that he exercised ordinary care and diligence to 
avoid the accident which prevented him from com- 
pleting the contract. 

36. Generally speaking, a bailee may perform the 
labour expected of h im through other persons, except 
those undertakings wherein the nature of the employ- 
ment requires the skill of the person employed. For 
example, were an eminent artist employed to paint a 
portrait, he could not employ as a substitute an ordinary 
whitewasher. There is not much difficulty in applying 
the rule in these cases, as the nature of the work shows 
very clearly what can be delegated to others, and what 
not. 

27. The boor's claim for the loss or damage must be 
made immediately on their dehvery by the bailee. In a 
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Tecrat case a manufacturer sent silk braids to a dyer 
to be dyed. After this was done the braids were returned 
to the bailor who wove a part of them in the ordinary 
manner. A short time afterward the braids were founif 
to be of greatly inferior value, which was due to un- 
skilful dyeing. The dyer on returning the dyed silk 
sent his bill for the same on which was printed the 
following notice: "All claims for defects or damages 
must be made three days from date, otherwise no allow- 
ance." No notice was given by the manufacturer to 
the dyer until several months after receiving the notice. 
The court decided that he had not acted promptly 
enough, notwithstanding the imperfect character of the 
dyer's work, to claim compensation. 

a8. In dosing this chapter some principles may be 
added that apply to cold storage, a business quite new 
and rapidly growing in importance, A cold-storage 
company is a bailee and, unless a special agreement 
exists, it must exercise ordinary prudence in preserving 
the merchandise entrusted to its keeping. Its nature 
and value also aSect the question of care that must be 
used. 

If the company's stock of ice or other means employed 
to maintain the temperature required for the preserva- 
tion of the property is insufficient, it must replenish the 
supply, or give timely warning to its customers to remove 
their property. If neither thing is done the company 
is responsible for the injury caused by its neglect. 

A cold-storage company is liable for damages to eggs 
resulting from the escape of ammonia, or from the 
gases emanating from fruit stored in an adjoinii^ 
I ■ .,'...oo<;lc 
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room, or from a rise of temperature caused by the melting 
of ice and neglect in replenishiiig the supply. 

Fruit is often stored, and its preservation depends 
on keeping the storehouse at a proper temperature. 
Consequently, if the temperature is greatly lessened and 
the fruit is frozen, the bailee is liable; or, if it is ruined by 
keeping the temperature too high. And this is said to be ' 
the law even when decay is due in part to the condition 
of the property at the time of storing it. The bailee's 
storehouse should be properly constructed for the 
purpose; and, if it is not, he is responsible for the conse- 
quences. And this principle may be applied to a bailee, 
even if the bailor knew that its construction was faulty, 
or had time to make an examination for himself and did 
not. 

How far can a bailee limit his liability by an ezpress 
stipulation ? In one of the cases the receipt stated that 
"all damage to perishable property is at the owner's 
risk." This was held to refer to loss resulting from the 
inherent qualities of the property stored. In another 
case the receipt stated that the "company will provide 
any desired temperature, but will not be responsible 
'for results." This stipulation referred exclusively to 
the results of the temperature. In another case a baUee 
received cheese which was to be kept in a dry room at a 
specified temperature by means of overhead pipes 
filled with brine. The receipt stated that the property 
was to be kept at tiie owner's risk of loss from water. 
Nevratheless, the bailee was liable for damage caused by 
the dripping of water from the pipes resulting from the 
bailee's negligence. 
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Besides permanent structures erected for cold storage, 
temporary cold storage may be effected in refrigerator 
cars. A carrier is not required to furnish such cars for 
carrying perishable property. But if a carrier receives 
butter, for example, for transportation, it must exercise 
care to protect it from tiie heat, and carry it in improved 
cars if such are in use; nor can the carrier escape liability 
for not safely transp>orting it on the ground that it did 
not have cars sufficient for that purpose. 

Again, if a common carrier accepts fruit for transporta- 
tion to a distant place, and, instead of packing it in a 
refrigerator car, packs it in a car through which cold air 
and snow enter, whereby the fruit is frozen, the carrier 
is liable for the damage and cannot shield himself 
behind a bill of lading exempting him from liabili^ for 
loss caused by the weather.' 

i 5. Trdstees 
I. Trustee defined. 
3. Executor defined. 

3. Administrator defined. 

4. Who can be appointed executor. 

a — Minors. 

b. — Two or more executors, 

c. — Corporations may thus act 

5. Who can be appointed administrator. 

' See Dote on Cold Storage, 90 Am. Si. Rep., Z95-JOI. "If tggi an 
placed m a refrigerator car properlj' iced to prevent from freeiing, and on 

it li Btiil bound to use common and ordinary prudence in Etoring them, and 
if the warehouGe is not a proper place for euch starage in the vintei time, 
the carrier is guilty of negligence and hahle in damage* if the egge become 
frozen while in Euch varehoute." Ibid, p. 301. 
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6. Appointment of executor in place of one designated 

by, but dying before, the testator. 

7. An administrator or testator must give bonds that 

he will serve faithfully. 

8. Administrator takes only the personal property. 

9. Rule is changed in some states by statute. 

10. Does the administrator take mortgages, crops, etc. 

11. Gifts by the deceased. 

13. When donatio mortis gift is invalid. 

13. Validity of an inter vivos gift 

14. Donee may act as trustee. 

15. Wlien such a trusteeship is invalid. 

16. Fraudulent conveyance by deceased to defeat cred- 

itors. 

17. Administrator must make an inventory of estate. 

18. Creditors must be notified to present their claims. 

19. When an estate may be declared insolvent. 

30. Mode of settling an insolvent estate. 

31. Appointment of commissioners to pass on validity of 

claims. 
33. Collection and distribudon of assets. 

33. Real estate may be taken to pay debts. 

34. Expense of administering estate as insolvent should, 

if possible, be avoided. 
25. Administrator may make temporaiy investment. 

36. His authority to sell property. 

37. Distribution of the estate. 

38. Settlement of a testate estate. 

39. Description of a tedinical trustee. 

30. Trusts are shorter and less complicated than formerly. 

31. Executor may be a trustee. 
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32. Trustee should not be a minor. 

33. A trust will not fail for lack of a trustee. 

34. Intermeddler in a trust estate. 

35. General duties of a trustee. 

36. Negligence of trustee. 

a. — In not paying taxes. 
h. — In not using the property properly. 
c. — He cannot use estate for his own profit. 
d. — He cannot pledge it for his own debt. 

37. Trustee's failure does not involve trust property. 

38. Trust property is liable for proper trust debts. 

39. Effect of death of co-trustee. 

40. Incidental duties. 

41. Authority to sell and convert trust property. 

43. How two or more trustees must execute their powers. 

43. Trustees' authority is personal and cannot be dele- 

gated. 

44. His authority to sell trust property. 

a. — Sale of real estate. 
b. — His duty to lease it. 
c. — He must keep tte property insured and in good 

repair. 
d. — Management of personal property. 
e. — How property should be invested. 
/. — Sale of personal property. 
g. — Temporary investment of proceeds. 

45. A trustee cannot pledge the trust property. 

46. His authority to sue and defend suits, 

47. His duty to support the beneficiary. 

48. His removaL 

49. His compensation. 
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I. The term trustee includes a great variety of persons 
who act for others. The cashier of a bank, or director 
of a railroad is often called an agent or trustee, but we 
propose to include in this chapter executors and ad' 
ministrators, and persons technically known as trustees, 
who thus serve in discharging many well-known duties. 

3. Let us begin by de&ning the duties of an executor. 
In another chapter we have explained the nature of a will, 
who may make one, how it must be construed; in short, 
all the leading features except the execution of the 
testator's wishes. He usually appoints one or more 
persons to execute his will; and their functitm or purpose 
is to settle his estate; in other words, to execute his direc- 
tions in the manner set forth in his wiU. 

3. An administrator is a person appointed by a court, 
existing for that purpose, to administer or settle the 
estate of a person who has died intestate, or without 
leaving a will or direction for the settlement of his estate. 
The duties of an executor and an administrator, there- 
fore, in many respects are quite similar, and for that 
reason are often considered t<^ether in legal works, and 
accordingly we shall thus treat of them in this chapter. 

4. A testator can appoint almost anyone to be his 
executor; his wife, one or more of his children, some 
friend; in short, almost any person legally capable of 
doing business. 

(o) A minor is hardly a fit person, though he is some- 
times chosen ;^ and if a testator shoukl appomt a person 
who, at the outset of his duties was mentally incapable of 
performing them, the court would set him aside and 
'WtEnur's Am. Law of Adnuoistialioa, { iSi, p. 433. 
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appoint another in his stead. The supposition clearly 
would be that the testator intended to appoint a person 
who was capable of administering the trust, and for every 
reason a person who should become incapable after his 
selection ought to be set aside, otherwise great harm 
might be done to every interest 

(b) Very often a testator appoints two or more persons 
as executois; this is a common practice. One object of 
doing so is to secure a more ef&clent administration of the 
estate, as each is supposed to contribute something in the 
way of ability or experience. Nevertheless, when co- 
executors are thus appointed, they may act in many 
regards separately. As we shall soon see, the rule is quite 
different from that which applies to technical trustees. 
An executor, for example, can sign a receipt or draw 
money from a bank on his single check as executor; 
while both trustees arc required to sign such an instru- 
ment to make it eSective. 

(c) Formerly, only individuals could act as executors, 
administrators, or trustees, but corporations are now 
specially authorised to act as executors, administrators, 
guardians, and trustees for almost every Idnd of trust 
known to society. The most important advantage 
gained in appointing a corporation is responsibility. 
Nothing is more common than to hear of the abuse by 
an executor or administrator of his trust. Either 
through ^orance or fraud, or both, he squanders or 
loses the estate committed to his care. Corporations 
possess abundant means to respond to any mistake or 
n^ligence of which they may be guilty; and this ad- 
vantage over that possessed by iiulividuals is so great that 
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the practice, especially among the possessors of large 
fortunes, is rapidly growing to appoint corporations as 
executors or trustees, 

S- In appointing an administrator the statutes gen- 
erally establish the rule. The next of kin is entitled to 
administer, and his relationship is ascertained in most 
states by the civil law; in others, by the common law. 
Illegitimate and adopted children have no right to ad- 
minister, unless the right is given them by statute. 
Among grandchildren, equally near the deceased, the 
following rules of preference are usually followed by the 
courts and also by some of the states: Sole administra- 
tion is preferred to joint, male to female, unmarried 
woman to married woman, resident to non-resident, one 
most interested in the estate is preferred to one having 
the least interest or none. 

In some states the law provides for a public ad- 
ministratoT, who shall serve whenever there is no next 
of kin or near representative of the deceased. In other 
cases creditors have the right of signifying their choice. If 
the estate is likely to be insolvent and its efficient ad- 
ministration is important to the interests of the creditors, 
the selection of the administrator is of the highest 
moment and great care should be exercised in making 
the appointment. In many cases the statute is literally 
followed, and in the case of the death of a wife her husband 
is appointed, or vice versa, or the children of the father, 
and so on without any dispute or question. 

6. Sometimes a testator omits to name an executor, 
or perhaps he may die before the testator himself. 
When this happens the court will appoint one or two 
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executors, as the case may be, who are endowed with 
the same authority after their appointment as if they 
had been appointed by the testator himself. They are 
called administrators with the will annexed. 

7. An administrator is required by law to give a bond 
for the faithful performance of his duty.* This bond is 
signed by himself and one or two other persons, or by a 
company as security. The purport of such a bond is, 
if he fails to administer his trust as the law prescribes, 
then he and his bondsmen are liable for the consequences. 

A testator sometimes directs in his will that his executor 
need not give a bond; even when he is thus relieved, the 
court having jurisdiction of the settlement of his estate 
sometimes requires a small bond to be given. In the 
larger number of states executors are required to give 
bonds the same as administrators, and the amount in 
both cases is determined by the probable amount of the 
personal property.* 

8. Very often a person dies leaving both real and 
personal estate. If he is solvent the real property 
vests immediately in the heir, or heirs at law, and the 
executor or administrator has nothing to do with it 



* "Id Florida, Georgia, Louiaana, New Yoit, North Carolina, Feno- 
tylTaoia and South Carolina eiecutors are permitted to adminitter on the 

itatcE DO distinction is made in the matter of requiring bonds bclveen 
administrators and eieeutors, unless the testator erprestly direct, by pro- 
Tlrion in the will, that the eieculors by him appointed shall not be required 
to give bond, uoiess the court, upon cximplaint of some creditor, legatee or 

cctate would be fraudijentlj adminiitered or wasted." I Woemei's Am. 
J.1W of Adm., { 250, p. 570. 

9 In some respects thdc duciei are sol the same. 
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except perhaps to lease it and collect the inoHne.* The 
title to personal property vests in the admioistrfttor, for 
the purpose of claims and distribution. He thezefore 
takes possession at once, or if unable to do so he can 
bring a suit for this purpose. His r^t thereto is 
absolute, and therefore his right of actum is complete. 
He may bring replevin to recover the property itself, 
or an action of trover for its value, or any other actioo, aa 
if he were in every sense the absolute owner. 

9. While the real estate at common law descends to Hue 
heirs or devisees, in some states this principle is changed 
by statute and the «cecutor or administrator is given 
ccmtrol during the settlement of the estate, or lot 
such a time as may be needful to insure the payment 
of its debts. When he is satisfied of the existence 
of sufficient personal property to pay its indebt- 
edness without resort to the real estate, then he may 
surr^ider it with due safety to himself and to the 
crejUtors. 

10. There are some veiy difficult questions touching 
the property that he can, or must, take and hold for the 
proper administration of his trust. All personal property, 
of course, is vested in him, but there is a large amount 
of property, mortgages, and the like concerning which 
different rules exist. Is general, a mortgage is an asset 
of the estate and goes to the executors or administrators; 
and the same thing may be said of animals, and the 
natural products of the land. 
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11. What shall be said of gifts that have been made by 
a. testator or intestate? There are two kinds: inter 
vivos and causa mortis gifts. The latter kind does not 
become absolute; it is a peculiar kind of property. 

12. A gift of this kind is invalid if needed to pay the 
debts of the donor, but if the estate is solvent, even then a 
question may arise between the donee and the executor 
<x the administrator. He may question the validity of 
the gift on the ground that the act of the donor was not 
sufficient to constitute a valid gift. The general principle 
is that such a gift to be valid must be in contemplation of 
death, and the money or other property must have been 
delivered. Consequently, if there has been no delivery, 
Ihe gift fails. Perhaps the largest number of gifts 
coming within judicial view have been made by the 
depositors of savings banks. 

13. There is less difficulty in determining whether 
an inter vivos gift is valid, because there is a dehvery 
of the thing without condition or revocation. If the 
gift exists at all it is complete at the time of the delivery 
of the thing given. 

14. A donor may make a gift and still be a trustee of 
the property, or of the gift during his lifetime. Thus, 
a depositor in a savings bank may make a disposition 
in trust for another and exercise all the duties of a 
trustee in the management of the property. In the case 
of an ordinary out-and-out gift there must be a delivery 
and an acceptance, but when one acts as a trustee he 
retains possession of the thing given. Formerly, it was 
said that a beneficiary must be notified about the gift, 
but this seems to be no longer requisite in order to make 
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a valid donation. When the beoeficiaiy fa informed it 
is simply another link in the chain of evidence. 

15. In many cases trusts are created, not with the 
intention of making an actual gift to anyone, but simply 
of evading some law. Thus, some of the states provide 
that a savings-bank depositor must be restricted in his 
deposits to one or two thousand dollars, and in order to 
evade the law he deposits the money in trust in the name 
of A, B, and C. As the trust is created simply to evade 
the law, and not to make a valid gift for the benefit of the 
persons named, the courts do not hesitate to declare the 
gift to be invalid. 

1 6. An executor or administrator must proceed at once 
to recover property that has been conveyed by the deceased 
for the purpose of defrauding his creditors, for in ad- 
ministering an estate all just debts, if possible, must be 
paid. These must be liquidated or discharged before 
legacies or other sums can be paid to the heirs except in 
the case of a few priorities, like the priority of a wife to 
share in the estate of her husband. The law regards 
her not as a preferred creditor, but as having an estate 
which cannot be taken away without her consent.' 

17. On the death of the testator, or intestate, the 
first duty of the executor or administrator is to make 
an inventory of the estate. The object of this is to 
find out the amount of his trust, both for his own en- 
lightenment and for that of the court. Thfa inventory is 
made by the adminfatrator with the assfatance of two or 

* "A Fiiudulcnt deed set aude at the instuice of ciediton cannot bar 
die nnriiing wife, of dower a> against the crediton or putchaien under a 
mete decretal aale." I>ugan t. Matter, ^ ^"^ (^f-\ ^'i > Woerotc 
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three persoos called af^uaisers. This proceeding is not 
requiied in every state, but in most of them. Obvionsiy, 
the first step in executing an estate is to knoir the kind 
of property, its wOTth and chaxactexistics. 

18. Having done this, the next stq> is to notify all 
creditors to present their claims, which must be done 
wiliiin a period prescribed by law. This is not very 
long, usually about six months, whidi experience has 
shown to be quite long enou^. It does not follow that 
the exact amount of the claim must be settled within this 
pmod, but simply that notice of it must be gireii, or it 
will be cut off. If an estate be large and complicated 
theie may be many disputed Haimg that can be settled 
only by judicial ascertainmeoL Thus, years may pass 
before the exact amount of the indebtedness of the 
deceased is fully ascertained. 

15. On the death of a person, if it is known or believed 
that his indebtedness exceeds the amotmt of his property, 
the administrator requests the court to declare the estate 
insolvent, whereupon be proceeds to settle it as an 
insolv«it estate. Sometimes he begins his work believing 
there is ample property to pay all claims, beside a large 
balance for distribution, and is greatly surprised by the 
presentation of unexpected claims, which, if valid, will 
render the estate insolvent He then makes an applica- 
tion to have the estate declared insolvent and proceeds 



20. The mode of dealing with an insolvent estate is 
quite different in several ways from the mode of dealing 
with the other. In a solvent estate the administrator 
in some states has a wide latitude to determine the 
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worth or validity of every claim; in other states his author- 
ity is restricted. It will be readily seen that this is a 
great authority to commit to an administrator, and may 
be abused. An imfit or incompetent administrator, or 
one who was bent on defrauding t)ie estate might take 
advantage of his position to disallow claims; in short, to 
commit great wrongs. 

21. For this reason some states have virtually entrusted 
the aadiority to decide the worth of claims to a court or 
commission. In such states an administrator's authod^ 
to deal with claims is nearly or entirely gone. 

22. While creditors are presenting their claims the 
administrator is collecting the assets belonging to Uie 
estate. Not infrequendy he is obliged to sue debtors; 
and several months pass before he is in a condition to pay 
the creditors anything. Sooner or later he succeeds in 
collecting the assets, and the commissioners in ascertain- 
ing the Uabilities. The next step is, by virtue of an order 
of court, to make a dividend or allowance to creditors. 
Sometimes several dividends are made, the first after 
collecting a portion of the assets, and the second after 
collecting still more, and so on until all the assets have 
been collected and divided. 

O(x:asionally an insolvent estate proves to be solvent, 
and of course all the creditors are paid in full, and the 
balance, if there be any remaining, is distributed as the 
law directs. 

23. If the real estate is needed to pay the debts of (he 
deceased, it may be taken for this purpose. It will be 
seen, therefore, that the heir, or devisee, who has the 
title and may be in possession, is not quite the absolute 
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owner until this question is determined. If it is not 
needed then the title of the heir is complete in every 
respect, and he is as fully entitled to the possession and 
income as any otiier property he may own or possess. 

24. As the expense of administering an insolvent 
estate is somewhat greater than that of administering a 
solvent one, it is preferable to carry the estate through 
as solvent if this can be done. On the other hand, if it 
is apparent at the beginning, or at any time afterward, 
that it is insolvent the only course is to have its insolvency 
declared and to settle it accordingly, 

25. In collecting the assets of the estate it may be 
needful for him to make a temporary investment for the 
purpose of adding something to the amount. He may 
deposit the money in a bank, and if be did so, exercising 
proper judgment in the selection of an institution, which 
afterward failed, he would not be personally responsible. 
He ought to receive some interest, if possible, from the 
temporary use of money, but in no case is he justified in 
tetaining this as a perquisite. All the income derived 
from the assets of the estate, either directly or indirectly, 
Aould be added thereto. From this rule there is no 
exception. 

36. In selling personal property he may act on his sole 
authority, or be governed by the statute provided for 
such cases. Very often he is required to make an appli- 
cation to the cotut for the sale of property belonging to 
tiie estate. Certainly this is much the safer course for 
him to pursue. 

Sometimes the deceased was a member of a partner- 
ship, and it is very important, perhaps, to continue the 
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bu^ess for a time at least before withdrawing the money 
he had invested in the enterprise. It may lie, if the 
money were suddenly withdrawn, serious harm would 
result to the surviving partners, or perhaps the full 
amount could not be obtained belonging to the deceased. 
At all events the interests of both parties are often best 
served by continuing for a time the business. In such 
cases an executor or administrator may possibly have 
to take a large personal risk himself, as the court may 
have no authority to permit him to act temporarily as 
partner in place of the testator or intestate. In some 
states experience has shown the need of endowing an 
administrator or an executor with authority to act thus 
for a short period, and power has been given him accord- 
ingly. Whenever it does not exist he acts wholly on 
his own responsibility. When thus acting it is certainly 
his most prudent course to inform the court, and if 
it cannot shield him in any manner, his notification will 
tend to show his good intention, at least, in thus continu- 
ing to act temporarily as a substituted partner. 

27. Finally, after collecting the assets, paying the bills, 
and dividing partly or wholly the estate, errors may be 
discovered, or still worse, frauds. In such cases the 
estate may be opened for further action. It is a ^miliar 
principle of law that a statute of limitations does not 
nm against a fraud. In other words, whenever a fraud 
has been discovered in the settlement of an estate, or in 
the execution of any trust, the persons interested have 
a specified period of time, several years at least, after 
their discovery to take action against the wrong-doers. 
Should the person thus interested neglect, however, to 
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take sctioD irithin the period prescribed, then the 
fauk would be their own and their remedy would be 
cut oS. It dierefoTe happens that estates are opened 
either for one or both of these reasons years after final 
settlement, but when at last a setdement is reached tb^i 
tiie statute of limitations becomes operadve to bind all the 
parties interested; and after the statute has run for the 
period appointed the estate or trust is closed and all 
possibility of future action is ended. 

28. Zn a testate estate the testator himself has directed 
the mode of distribution. But it must not be forgottoi 
that in no case can he distribute his estate to the [M^ju- 
dice <x injury of his creditors. They have die first 
claim to the property and must be first paid in all cases 
of doubt or uncertainty. Of course, if there is no doubt 
whatever concerning its solvency, the e:ttcutor may 
proceed at once to pay the legacies, and to part with the 
real estate. 

39. Having now treated in a general way of the duties 
of an administrator and executor, let us consider the 
duties of a technical trustee. Very often a person pro- 
vides in his will that a specific sum of money shall be 
given to his children in trust By this he intwids that 
the properly itself shall go into the possession of one or 
more persons as trustees ^o are to pay over the income 
to the perscHis designated, during a given period, or 
during their lives. - Very often he leaves young children, 
and provides that all of his properly given to them shall 
be kept in the possession and control of the trustee until 
they respectivdy readi the age of twenty-one, at which 
time be ^Lall deliver to each one his respective diare. 
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Meanwhile, the trustee is to pay to each of them, at 
perhaps stated periods — ^moDtfaly, quarterly or odier- 
wise — the ucome accruing from the property. 

3a Fonnerly trusts were much more complicated in 
form, and property was often tied up during the lives 
of several persons. The law in this country has rather 
frowned on such di^tositious. By statute in many 
states the right to create trusts for long periods of time 
and for many lives has been abolished. Vet every- 
where the right to create trusts exists, and they fulfil a 
most important function. In eveiy state they are 
numerous, and are executed either by individuals, or l^ 
cc^ipanies created for that purpose. 

31. An executor may be a trustee. The two officers 
rarely con^ct with each other. For example, a testator 
may also direct that his executor shall act as trustee for 
A, in addition to periorming his duties as executor. 
Sooner or later Uie property he holds at first as executor 
is subsequently retained by him as trustee, and his duty 
as executor is ended. 

32. A trustee ^ould not be a minor. He should give 
a bond in order to secure his beneficiary, the same as an 
administrator or an e^»:utor. He should also file an 
inventory of the trust proper^ for the benefit of all 
concerned. 

33. A trust will not fail simply because there is no 
trustee, because Uie court is competent to ^point one 
should the trustee or trustees designated by tiie testator 
die or become incapable of acting. Sometimes the court 
will appoint a temporaiy trustee, though this is imusuaL 

34. Sometimes a person intermeddles with trust 
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property without legal right. He is called a trustee in 
his own wrong, and is liable for so doing. 

35- The duties of a trustee are varied. The testator 
rarely prescribes only the most general terms for his 
guidance — to preserve the estate committed to his charge, 
and to pay over the income and principle in the manner 
directed. But he has obvious duties to perform while the 
property is in his custody and control. 

36. In executing these he may render himself liable 
for negligence in many ways. 

(a) For example, it is his duty to have the trust prop- 
erty properly assessed, just as other individuals must 
have theirs; and should he neglect to perform this duty 
he would be personally liable for the penalty visited on 
transgressors. He could not, after paying the penalty, 
add the sum as a charge to the estate. 

(p) He is also liable for the negligent use of the prop- 
erty. If it consists of a house it is his duty to keep it in 
proper repair, and should a person be injured by snow 
from the roof, or from his negligence to repair the side- 
walk, or from the negligent overflow of water, he would 
be liable personally for the consequences, just as an indi- 
vidual under similar circumstances. 

(c) The law prescribes rigidly that a trustee cannot 
use the estate for his own personal benefit. In no case 
can he sell it to himself. The law jealously guards 
against this temptation by declaring that all attempts to 
transfer it to himself as owner are futile and illegal. 

(if) For the same reason he cannot pledge the trust 
estate as security for his own debt. He cannot speculate 
with the funds committed to him, however honest may be 
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his intention. He should not deposit them in a bank to 
his own personal credit, though this is often done, whereby 
they become mixed and lost to the beneficiaries. 

37. Sometimes a trustee fails and makes an assign- 
ment; this does not include the trust property. It re- 
mains as before, distinct from his own, and cannot be 
taken for his own individual indebtedness. 

38. The trust property tnay be taken for any indebted- 
ness growing out of the execution of the trust within its 
l^itimate scope. Of course, the trust-maker may limit 
in various ways the execution of the trust, and these 
limitations may be so effective in the way of notice to 
creditors as to cut them off from recovering anything 
made on contract with the trustee in plain violation of 
his authority. Unless limitations are thus imposed, a 
trustee may make lawful contracts pertaining to the 
execution of the trust, and subject the estate or income 
within his dominion for payment. 

In like manner a mechanic's lien cannot be laid on a 
trust estate, except in those cases wherein the trustee has 
power to contract for the laboiu: or the materials fur- 
nished. The trust itself usually is a proper guide to all 
contractors of creditors, and they must govern them- 
selves accordingly. 

39. On the death of one of several trustees, both the 
office and the title to the estate vests by survivorship in 
his co-trustee; when a sole trustee dies, either by statute 
or by common law the property vests in his successor in 
trust, and in that manner the trust continues as before. 

40. The general powers incidental to the office com- 
prise those that are necessary for performing his duties. 
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die power to administer, receive, and sue for the trust 
property, or any income accruing thereto, to invest the 
funds and lease the real estate, to Iceep it rqiaired and 
insured, to disburse and distribute the property, to pro- 
tect the beneficiary, or maintain him if incapable of main- 
taining faimseif. 

41. Authority to sell the trust property, and convert 
real, into personal estate and vice veisa, are usually 
bestowed on a trustee by a legislature or court. It is 
^ledal, and not general, and incidental to the office, 
since the original conception of a trustee was a person 
entrusted with the title to tiie property, and not a busi- 
ness manager. 

42. The execution by two or more trustees of their 
power is joint, and the execution even by a majority is 
void, unless the will or other instrument creating the trust 
authorises such action. Consequently the insaniQr or 
refusal of one trustee to serve may block all action; and 
the only remedy is the removal of one or more and the 
appointment of others in their place. This is a delicate 
function for the court to perform, and will not be under- 
taken unless the conduct of a trustee is factious, unrea- 
sonable, or corrupt. 

It is true that in many cases one or two or more may do 
many tilings that will bind all. Thus, one trustee may 
collect dividends, rents, interest or any income, recdve 
a simple debt or discharge a mortage, but he cannot 
assign or sell a mortage, collect a judgment, <a bind all 
by a compromise. 

43. The power of a trustee is persona] and cannot be 
delegated, cither to a stranger, or by one trustee to 
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another. It is the very essence of trosCeeshq) that the 
perstm ^pointed shall act. 

It is also true that many matters may be confided by a 
trustee to another who merefy acts as the instrument or 
agent of the trustee faimself. Thus, a trustee, who 
employs another to collect rents, is regarded by the h.n 
as colkcting the rents himself. The distinctioD, althoi^h 
narrow, is pretty dear betweot die cases in ^idi a pei- 
soa is employed or an instrument of the trustee in carry- 
ing out his direction, and the cases in wtiidi the employee 
is exercising a discretionary power himself. A trustee 
m^t very propaly eo^jloy a lawyo* to make out a con- 
veyance of trust property; it would be quite anodier 
tiling to ask the attorney to sell the proper^; for the 
latter act is solely within the boundaries of the trustee's 
power and cannot be confided to another. 

44. Another important matter is the power of sale com- 
mitted to a trustee. In many estates the statutes pre- 
scribe the authority of trustees in this regard. 

(d) Let us confer the subject of real estate first. 
Not infrequently it is desirable to sell in the interest of his 
beneficiary. In most cases the trustee cannot do this on 
his sole judgment; and must apply to the proper court 
for authority to sell. It may be that, by virtue of the 
power creating him a trustee, he can sell the real estate 
and invest the proceeds in other property; more often 
than otherwise he must act throi^ the in^rvention of 
the proper legal tribuna.. 

(ft) It is his duty, so long as he is in possessiro, to 
lease the property, and on the best terms obtainabte. He 
has a wide latitude in making terms with a lessee. It ia 
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sometimes said that lie cannot make a lease beyond the 
period of twenty years; in many states no limitation of 
time exists. 

(c) He must keep the property insured and in adequate 
repair; in short, must exercise his authority for the best 
interests of the beneficiary. Should he neglect to im- 
prove it properly, or prevent its deterioration, or fail to 
lease it without good reason, such neghgence would be 
just cause for complaint, and ultimately for his removal. 
For it must be remembered that the creator of the trust 
has always in mind the welfare of the beneficiary, and 
expects that the trustee will fulfil his duty efficiently and 
honestly. 

((f) A somewhat difEeient rule applies to the manage- 
ment of personal property. Besides attending to its 
safety, he must obtain, if practicable, a proper income 
therefrom. If, therefore, the property is invested in 
bonds bearing a very low rate of interest, and other bonds 
can be obtained quite as safe and bearing a higher rate, 
it would be the trustee's duty to make an exchange, in 
order to enhance the beneficiary's income. 

(e) The statutes in many states describe the kind of 
securities in which a trustee may invest; these release 
him from a serious burden, because, so long as his invest- 
ments are within the prescribed limits, no one can justly 
complain. 

(/) In selling personal property he has a wider latitude 
of acting without the intervention of the court, but in 
some of the states he is also required to make appUcation 
as in the case of the sale of real estate. 

(g) After selling the property he must put die mon^ 
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safely in bank and seek to secure an income therefrom 
while awaiting reinvestment. A trustee would not be 
justified in keeping the money thus derived from the sale 
of trust property long in idleness unless an extraordinary 
condition of things existed. One can imagine that, 
during a declining market, a trustee might hesitate to 
invest until he felt assured that the bottom had been 
reached; but, ordinarily, he must use all proper diligence 
consistent with safety to obtain a reasonable income 
from the trust property. 

45- A trustee has no power to pledge or mortgage the 
trust property, even though he has authority to sell and 
dispose of it. This rule is disputed by some authorities, 
who maintain that the greater power includes the lesser; 
yet this is not the better rule. 

46. A trustee has authority to bring and to defend suits 
for the protection of trust property. To that end be can 
employ counsel and incur all necessary expenses needful 
to preserve the trust fund. 

47. It is the duty of a trustee to maintain and support 
his beneficiary. How far he can go in this direction 
often depends on the instrument creating the trust. 
Not infrequently this declares that only the income shall 
be paid to the beneficiary; in such a case the duty of the 
trustee is clearly limited. In other cases he has author- 
ity to go furdier and to sell, if need be, the trust property 
or a portion, from time to time, and devote the avails in 
the same manner. 

48. If he should neglect or decline to carry out the 
provisions of the trust, in accordance with the maker's 
intentions, this would be good cause for removing him 
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fnim office. To a large d^ree his duty is discretionat7, 
and when this edsts a, court will DtA interfoe, save in a 
dear case of failure on his part to exerdse his dlscr^icai 
reasonably. 

49. In some states he is entitled to no compensation 
for iiis senrices; in most of them he may be reascmably 
paid. The amount is measured by the difficulty and 
responsibility of the service. 
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I, Who can fonn a corporation? Generally it ttwf 
be composed of all persons who are able to act in their 
individual capacity. Once it was questioned whether a 
married woman could be a subscriber for shares, because 
of her incapacity to make a contract; even now, IB 
forming a national bank, the usual practice is, whenevCT 
she wishes to become a stockholder, to act through some 
friend, or her husband, if she has sufficient confidence in 
him. After completing the organisation then the shares 
are transferred to her name and thereafter she becomes 
liable like any other stockholder. 

For the same reason a guardian can hardly act as an 
ordinal subscriber for shares because of his disability or 
incapacity to act either for himself or for his ward in 
some matters in the early stages of organising. 

3. A more important question has arisen concerning 
the rights of other corporations to become original sub- 
scribers. This is largely r^ulated by statute. A 
national bank is forbidden from becoming a subscriber 
to the stock of any other bank or corporation, and the 
same rule applies to many other corporate associations. 
On the other hand, modem business has so changed that 
it is often desirable for corporations to become original 



3. A question once existed concerning the considera- 
tiOD for the contract of subscription. The modem doc- 
trine is that a person is bound by his subscription because 
the statute makes the obligation imperative. 

4. Whether a person can withdraw before the sub- 
scriptions are complete is still perhaps an open question. 
The more general view is, he has a right to withdraw 
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until the subscription is icndeied complete b^ enough 
subscribing to fulfil the hw. Wheo this is dooe tben all 
arc bound by the widertaking.' 

S- Whether an agreement to subscribe for diares in a 
future coipoTatioD is equally binding is aootfaer quesdon. 
In that case there is nD oSer which a, corporatioB can 
accept, and the parties do not foec<Hne stockholda^ and 
cannot be thus charged unless they sidisequently cany 
out their agreement by subscribing for the Glares. An 
offer to beconie a stockholder in a future coiporation may 
undoubtedly be revoked at any time before acc^tance. 

6, An ofier or oontract to become a shareholder does 
not become bindiog until all cwtditioDS on whidi the 
offer or contract was made have been performed. No 
liability is incurred unless the cotporadon gnaJly oiigan- 
Bcd is the one oontoaplated at the time of the agreement. 

7. Unless the statute prescribes oth^irise, the contract 
of mmibership may be formed by a voluntary associatioo 
ol the membos. Their intention to assume such rela- 
tionship to each other is the only essential thing. Tbus, 
die intention of individual, to whom a diarter has been 
granted unconditicmally, to fiMm themselves into a cor- 
poration may be sbown by the simple acceptance of the 
charter. The same rule applies to an amended charter 
or subscription; no specif form is required to give 
validity to the intention of the parties unless the law 
requires diis to be done. Generally, the oc^poration 
laws and charter describe in detail the methods of 
l(»ining coiporations, and of course these must then be 
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8. A statutoiy subscriptioD for shares is somediiiq; 
more than a mere offer to tske and pay ior them. 

(a) It is liJEe the liability of a banker to contribute his 
share of capital fijied hy the artkles of ^jieemenL The 
contract of the shareholders is not mutual like that 
between the membeis of an umncorpocated associattoo. 
The coDtntct is complete as soon as all the preceding 
conditkms prescribed by law have been fulfilled. The 
stockholders then become entitled to all the rights and 
privileges; may vote at coq)orale meetings; claim a 
share in the profits of their common venture; become 
Jiable for all the ob^atioos <£ stockholders; and must 
contribute tbc capital subscribed by them to Ibe oiter- 
prise, 

(b) Thecontract between statutorysabscribeisdepends 
for its validity on the statute under which it is formed, and 
not merely on the common law. The intention of the 
legislature therefore in providing for the caning of 
stock boc^ is to make a subscription binding from the 
time it was made. Otherwee the greatest facility would 
be given foi practising frauds on innocent subscribers 
by means of subscriptions intended merely as a decoy. 
A subscription for shares made after the oiganisation 
of the corporation does not becune binding until it has 
been accq)ted by the company ^trough its premier ^ents. 

9. Sometimes fictitious subscriptions are made to 
mduce other persons to subscribe. Th«% is a seoret 
understxntjing perhaps that no liability shall attach to 
the subscribers, or that they shall be allowed to withdraw 
whenerer they please. On the discovery of the fraud the 
subscriber who has been defrauded can do one of sevoal 
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things. If be has paid his money he can bring an action 
to recover it. If he has not paid, and is sued for the 
unount, he can repudiate the contract, and set up the 
fraud as a defence. He still has a third remedy — to 
accept his stock and sue for the damages sustained by the 
deceit that has been practised upcai him. 

Should the company become insolvent he is thereby 
prevented from rescinding his contract and recovering 
fully for the injury he has sustained. In such a case he 
may pursue the agent or party who by his fraudulent 
representation induced him to subscribe for the stock. 
A few years since there was a noteworthy case in Scotland 
in which the directors were held guilty for thus pci^uad- 
11^ persons to subscribe, and were made to pay heavily 
for the consequences of their misdeed. 

When persons have thus subscribed who are not in one 
sense genuine or true subscribers, the bona fide ones 
oannot use these facts to release them for their own 
subscriptions. In other words, the existence of a 
fictitious subscriber in a body of stockholders does not, 
Ml the discovery of the fact, release the bona &de ones 
txom their undertaking. 

10. Sometimes shares in excess of the amount allowed 
I Ky the charter are subscribed after the formation of the 
corporation. The subscriptions taken beyond the full 
amount are void and the subscribers are not members 
•f the corporation. Sometimes the law provides for the 
allotment of shares amoi^ all the subscribers when the 
vnoiint is not sufficient to supply all the subscribers. In 
such a case the contract between the subscribers remains 
incomplete until after making the allotment. 
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tt. A subscription may be made to depend on per- 
forming preceding conditions. A subscriber does not 
then become a shareholder until the conditions have 
been performed. Until then he does not become entitled 
to the privileges, nor subject to the liabilities attaching 
to the status of a shareholder. 

12. Subscriptions that are conditional on the happening 
of a future event must not be confounded with sub- 
scriptions made subject to special terms. In the for- 
mer case the subscribers do not become stockholders 
until the prescribed condition has been fulfilled. 
In the other case after the event has happened 
they become siiareholders on the same tenns as other 
members. 

13. The issuing of a share certificate is not an essential 
condition of ownership. It is merely evidence of owner- 
ship, and may be demanded by virtue of one's right of 
membership. 

14. The issue of new shares by a corporation may 
be by an ordinary subscription or by sale, (a) There 
is an important difference between the two methods. 
A person who agrees to purchase shares intends to buy 
the certificates as salable securities. Delivery of them, 
therefore, and payment are intended to be concurrent 
acts, and^on the failure to cany out the contract neither 
party can charge the other, without averring a tender of 
performance. On the other hand, the effect of an 
ordinal subscripdon is to make the subscriber a share- 
holder at once, with a right to vote at meetings and 
liability to share in deficiencies and for assessments. 
The delivery of a certificate of shares is never a condition 
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isvcedent to the liability of a shareiiQlder tar a contribu- 
tion after a proper call has been made. 

(i) Whenever the capital stock of a cocapsiay is in- 
creased undef a pow«' ccmferred by its chait«, each 
stockhoUa has a right to a proportionate number of the 
new shares before they can be offered or issued to 
strangers. Unless he waives this ri^t, be may maintain 
an action against the company, should it deprive him of 
tbcm, for the loss he has sustained. The measure of 
damages is an excess of the current value of stock above 
the par value at the time of payment of the last instal- 
ment with interest od the excess. 

15. Preferred stock is sometimes issued, and is so 
called because the owners possess more rights than other 
stockholders. GenrauUy, pref^red stockholders have a 
ri^t to receive dividmds from the earnings of the 
company briore th^ hold^s of the comjnm stock can 
share in them. 

(a) Usually, such stock is issued to raise money 
icg corporate purposes instead of borrowing on bond and 



(b) A preferred stockhoMn in some respects is like 
the others, caily he is entitled to a preference over them 
in distributing the pro&s. Such dividends are payable 
only out oi the net earnings. Even a guaranty of 
dividends on prefored stock is not an absolute 
obl^ation; only a promise to pay the dividends that 
are earned. 

(c) The owners of pref^red stock generally, thou^ 
not always, have the right to vote at any meeting of the 
holders of the capital stock. In issuing certificates to 
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(hem it is stipulated wibctber tbcy have the r^ht to vote 
or not, 

(d) PrefeiTed stock nmy be so issued as to make the 
transaction strictly a b«Towing; and the stockhoklets 
creditors. They arc not liable for the debts of the 
corporation. 

16. Wlietber a ct»itiact with a corporation is to pur- 
chase shares, or to beaxne a present member, depoids on 
the intention of the parties. When the payment of the 
price and delivery ot the certificates are intended to be 
coDctiTrrat acts, the transaction will be a purchase and 
sate; when the c(mtracting party is to have the righta of a 
shar^K^dCT belofe the whole amount of shares has been 
paid, the ctxttract h cne oi membership. 

17. A ctHttEact ol membership like any other cannot 
be created without the mutual consent of the parties. 
Consequently were a person's name put on the subscrip- 
tion books without his authority, the siibscription vKwid 
not bind him. Nor does a perswi who subscribed 
through a pretended agent, who did not possess proper 
authwity, bectme a shareholder. The unauthcaised 
subscriber can subject the subscriber to an action ftMr 
damages. 

18. Again, an alteration in the articles or an attempt 
to transfer the subscriptions to a new company will 
rdease a subscriber unless he has consented to the 
change by some wmd or act indicating his 
acquiescence. 

19. The power conferred on a board of directocs of 
allotting shares to applicants cannot be delegated to a 
committee ctmiposed of a part (A their number. No 
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valid allotment therefore can be made except by the 
board. 

20. An irregular subscription made before the com- 
plete corporation may be treated as an open oflfer and 
accq)led by the corporation after the organisation has 
become complete. 

21. The directors usually have authority to dispose 
of unsubscribed shares. Whether they are bound to 
observe the same conditions as limit the powers of com- 
missioners before organising in receiving subscriptions 
depends on the charter or statute. The general rule 
is they are not thus limited unless the contrary appears. 

22. The authority of agents or commissioners to 
receive subscriptions are strictly limited to the duties they 
fxtc required to perform. They cannot refuse to receive 
a subscription made by a competent person, nor release 
a subscriber, nor accept subscriptions on special condi- 
tions. A person who acts as agent for another without 
authority may have the defect cured generally by subse- 
quent ratification. 

23. A failure to comply with the forms prescribed by 
law in entering into a contract of membership does not 
prevent a person from becoming a de facto shareholder. 
The authority of original agents to receive subscriptions 
is uudoubtedly limited by prescribed conditions, and 
an irregular contract would be contrary to law. This 
want of authority may be cured by a later act of incor- 
poration. The mutual relati<Hiship existing between 
shareholders and the equitable rights of creditors must 
be considered. 

24. A subscription for shares is a contract in writing 
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and cannot be proved by parol evidence unless the 
original subscription paper is lost and proof of this has 
been given. Furthermore, the t^ms of the contract 
cannot be varied by parol evidence of a special agreement 
made prior to, or at the same time with the subscriptions. 

35. A contract is not rendered voidable unless it 
represents facts vrhich the defrauded patty was under 
no obligation to learn for himself. 

(a) A person who makes a contract must, at his peril, 
inform himself concerning the legal consequences of the 
undertaking. A simple misunderstanding about its 
legal effect is not sufficient ground for avoiding it. If 
this were not the rule mutual dealings would be impos- 
sible. A subscriber for shares must ascertain the 
contents of the subscription paper which he signs, the 
provisions of the charter of the company, and the general 
laws that affect it. A fraudulent representation, there- 
fore, relating to these matters, or to the rights and duties 
regulating their membership in a company, does not give 
the subscriber the right to avoid his contract. 

(6) A fraudulent representation about the actual con- 
tents of a subscription paper or articles of association, 
without negligence on the subscriber's part, may be a 
good ground for avoiding the contract. Thus, a person 
who was unable to read and did not know the contents 
of the paper and who was induced to become a share- 
holder by a false representation concerning its contents, 
was relieved. 

A contract is voidable for a fraudulent representation 
of facts, but not for a breach of agreement by either of 
the contracting parties. Therefore a failure on the part 
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of a coiporation to comply with tbe special tenns of a 
subscribe does not reader the ccmtiact veadable, but is 
merely a cause for action against the compaDy. 

(c) Subscriptions obtained by an agent by means of 
false and f raudolent statements concerning the happming 
of a future event, or the doing of a. future act, cannot as a 
rule be avoided. Thus, a. statement made by an ageit 
that a proposed railroad would be built on a certain route 
within a fixed pwiod of time would not render a sub- 
Sd^tion secured on tbc faith of it voidable, though he 
intaided to deceive, and in truth does deceive, whenerer 
the load is not built as |»:omised. 

{d) Whether a rfiarehoider's contract be voidable for 
false repiesentati(»i must necessarily depend on all the 
facts that surround the transaction. Morawetz says, as 
a general rule any fraudulent representation with regard 
to the financial state (^ a company oj its arrangemoits 
for carrying out its enterprise, or with regard to any 
other fact which can reasonably be supposed to have 
been material in inducing a person to become a ^are- 
ht^er will enaUe the latt^ to avoid his contract. If 
a person is induced to take shares by a false representa- 
tion that another person has become a shareholder, or 
that certain persc»is have agreed to act as directors of 
the con^any, this will be a ground for avoiding the 
subscripticwi, but it must appear in such case that a 
subscriber relied upon the statement and was induced 
thereby to take the shares. 

(e) A person who has been induced by fraudulent 
Statements to become a subscriber must proceed quickly 
to annul his ccmtract, provided he desires or intends 
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DDt to be bound thereby. On oae of tbcse occasions 
Jjord RomiUy siid that a man must not [daj fast and 
loose. He most not say, "I will abide by a company if 
successful, and I will lea(« a company if it fails"; 
therefore, it is the subscribes duly to <letermiae at once 
whether he will depart kom the company or remain a 
member. 

s6. Sometimes shares are cancelled. A coiScate of 
shares is merely evidence of the shao^older's owner^ip, 
and consequendy its cancellation does not relieve him 
from member^ip in the company. On the other hand, a 
certificate ssued illegally or to a wrong person does sot 
make him a bidder, and its cancdlatimi would otcrdy 
destroy an inv^id instnunent. 

27. Thepurchaseby a cwapany of its own Paresis m 
effect to withdraw them aral reduce its assets. This 
cannot be done unless ike law spedally provides for 
such action. Every cootinuii^ ^lardiolder is injured 
by a reduction of the fund, and the creditors who have 
trusted on the consideration of the capital origin^dly 
supplied have a reason for oomplamiDg. A reductioQ 
UicTEf cc, whatever form it n»y take, must be done in an 
open manner as die law prescribes. But if a company 
^laving no indditedness at a given time) ^ould th«>&- 
after reduce its capital and dien oootract a new mdd>ted- 
Dcss, it would furnish no gionnd for complaint on the 
part of rtie creditors, unless podiaoce the reduction of 
the capital was<loae in such a secret manner as to operate 
[sacticaliy as a fraud on them. 

38. At ooomion law a corporation has no lieu on its 
stock for the owner's indebtedi^ss, but in many states 
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a lien has been imposed by specific statute or charter. 
And wherever the right exists the lien is not destroyed 
by violating the law restricting the amount that may 
be loaned to a borrower, except for the excess. In no 
case can the lien operate retrospectively. 

Once, a corporation could establish a lien by usage; 
or by by-law imder the general authority given to a 
corpc^ation to regulate the mode of transferring its 
stock. While in some states this is still the law, the 
current of judicial decision is nmning so strongly against 
secret liens that the right to fasten a lien on stock by by- 
law is denied unless the authority is clearly conferred by 
statute. This tendency is doubtless strengthened by 
the federal prohibition against the creation by a national 
bank of any lien on its stock. 

But a bank is not prevented from retaining a dividend 
that has been declared to lessen or discha^e the in- 
debtedness of the Owner to the bank; for the money thus 
due to him is like any other free money be may have id 
the bank's possession. 

Again, the directors of a corporation may receive its 
shares in the way of gift, bequest or payment in satis- 
faction of its debts. The law seeks to guard every 
company against losses by its debtors, and to this 
end provides that a company may take its own stock 
to avoid a loss. It is true that to this extent the fund 
that may be used for paying creditors is lessened. To 
obviate all danger of loss to them the law usually pro- 
vides that the stock thus taken must be sold again within 
a stated period in order to preserve the amount of the 
company's capital. More properly speaking, the shares 
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thus received are extinguished and new ones are created 
to fill their place. By a fiction, says Morawetz, these 
new shares are considered as if in all respects they were 
the old shares, and the corporation merely an immediate 
transferrer, but it would be an absurdity to say that a 
corporation can really hold shares in itself. 

39. The members of the corporation may be compelled 
to pay for their shares by an action brought in the 
company's name. But it has no lien on them to secure 
the payment of assessments unless its authority is 
conferred by statute. Nor can the Glares be forfeited 
and sold for the non-payment of assessments except by 
egress authority. 

30. A shareholder on whom calls have been made 
cannot defend by saying that the agents of the company 
have exceeded their authority and done unauthorised 
acts. Their failure to manage its business in a legal 
manner is no defence in an action against him for not 
paying his share of the capital. In like manner directors 
cannot release some of the shareholders and cancel their 
Glares. Acting without authority, the release would 
not bind the company, and would be wholly void. 

Furthermore, a delay in completing the works of the 
company or in prosecuting its business will not discharge 
a stockholder from his obligation. Creditors are entitled 
to all the capital subscribers have paid, or have promised 
to pay, and ordinarily there is no escape from this obli- 
gation. 

31. Some charters provide that the shares of stock- 
holders may be declared forfeited and sold for the non- 
payment c^ assessments. This power must be con- 

X,ooglc 
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strued strictly. A valid foifdture can take jiaxx <xily 
by acting in a strictly legal manner. If the law pre- 
scdbes a notice to be given to delinquent shar^tddefs 
before forfeiture of their shares, this must be literally 
ejcecuted. H sale by public auction is required a [^'vate 
sale would be void. Moreover, a sale for the non- 
payment o£ aaessments irouki be void if this were 



A grant d a power to declare a forfeiture does not 
exchide the common law remedy against the delinqumt 
sharciiolder. TTic agents of the con^>any may therefore 
proceed, eltfan to adlect the unpaid calls, or by way of 
forfeiture and sale of the delinquent member's ^ares. 

A shareholder's Ability ceases after die forfeiture is 
complete and his connection with the company is severed. 
A charter diat provides fc^ the sale of the diares of a 
ddinquent member presumes liiat he would retain his 
membership nntll the disposition ot diem, consequently 
his babiUty would continue until diat time and he would 
have a corresponding right to redeem tiian. 

He may dierefore satisfy rails on hia diarcs and prevent 
a forfeiture at any time before the proceedings are com- 
plete, and he has ceased to be a mender. But after llie 
sale has taken place it is impossible to reinstate an owner 
8i>d no ri^t <^ redemption exists. 

33. Lastly, the liability of shardioldei^ is determined 
by charter or statute. The ^lardioblers of national 
banks may be liable to creditors for an amount equal 
to tbe par vahie of tlieir stock. For example, if a bank 
possessmg a capital of $i/»opoo ^lould fail, owing 
depositors $1,000,000, and the assets or funds remaining 
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^ould amount to only 50 per cent, of this sum, the 
^areholdeis would be obliged to contribute $900^00 
more to pay the creditors. One reason why coiporations 
are formed is to limit the liabilities of sharehcddCTs; foi, 
if they acted as partners, tiien each would be liable for 
all the debts of the concern. In a, general sense, all 
the diaxeholders axe partners, interested in the commrai 
business, sharing its profits and losses, but with a limited 
liability. Every shareholder knows in the b^inning 
that he cannot be rendered liable above the amount 
piesdibed by law. This is one of the dii^ reas<His for 
the rapid growth of corporate business institutions. 

33. A corporation consists of the whole number of its 
members. It cannot, therefore, cany on business with- 
out the aid of agents, for the unanimous action of the 
stockholders would otherwfce be essential to evwy act. 
There is an implied condition, therefore, in fonmng a 
corporation that the majority of members present at a 
shareholders' meeting shall have authta^ty to bind 
the whole association by their vote. The powers of the 
majority are increased by charter or statute. Says 
Judge Lindsay: each and every sharebold^ contracts 
that the wiU of the majority ^all govern in all matters 
coming within the limit of the corporation. 

i 2, Kinds and Authority of Corposaiions 

1. Kinds of corporations. 

2. Corporation sole. 

fl. ^Described. 

b. — ^Why an individual thus styles hima^ 
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c. — ^Ae individual may become sole owner. 
d. — ^He may be liable as a corporation for its debts. 

3. Corporations aggregate, and how they are classified. 

4. Foreign corporations. 

5. Ways of creating corporations; how a I^islative 

charter is obtained. 

6. CreatioTi of a corporation by complying with the 

requirements of a general law. 

7. Xhiration of a corporation. 

8. It lives through successors and not heiis. 

g. Authority of a corporation is granted and continued 
by the state. 

10. Its use of a seal. 

11. Authority or privilege conferred on it is called a 



13. Every corporation must have a name. 

13. Corporation can sue and be sued. 

14. Corporation can hold real estate. 

15. Annual meeting. 

16. Hour and place of meetii^. 

17. Power of majority. 

18. Ratification of action 9f majority by afl. 

19. Meeting must be called in proper manner, 
zo. Remedy when officers refuse to call it. 

SI. Distinction between mode of calling regular i 



39. Adjournment of authorised meeting. 

33. Members may adopt by-laws, 

34. What by-laws can be adopted. 

35. Every by-law must be reasonable. 
a6. Banking by-laws. 

, ..Google 



CORPORATIONS 777 

27. By-laws relating to savings-bank deposits. 

a8. Railroad by-laws. 

39. By-law prescribing a lien on stock for d^ta. 

30. By-laws do not affect non-members. 

31. Shareholder only can vote. 

32. Holder of record is the only rule. 

33. Restriction on voting power, 

34. Right ot trustee to vote. 

35. Joint owners. 

36. Illegal votes. 

37. When they will not be thrown away. 

38. Voting by proxy. 

39. Corporati(m cannot vote its own shares. 

40. Appointment of inspector of election. 

41. Corporation can do business in another state. 
43. Opinion of United States Supreme Court. 

43. Can do whatever is not prohibited, or contrary to 

state policy. 

44. Rules of comity have the fofce of legal obligation. 

45. Tax or license may be imposed. 

46. Regulation ot business of foreign corporation. 

47. Suits. 

48. Directors' meetii^ outside the state. 

I. There are many kinds of corporations. The term 
quasi is applied to some of them, by which is meant 
associations or institutions that resemble corporations in 
some ways, but not in all. The supervisors of a coun^, 
the trustees of public schools and similar officers, are 
clothed with well-defined power. For example, the 
supervisors of a coun^ can own and manage real estate 
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for its use. These bodka can sue and be sued like otixx 
corporations, and are therefore thus icgatrded. 

2. Asother land of corpoiation, called sole, is IcHined 
by a single person, a lung or a quean. 

(o) Such corporations are not very fcequott in the 
United States, yet exist to some extent, especially in the 
church. A bishop is sometiines invested with the title 
and keeping of property given for church purposes, and 
k a corporation of this character. 

(b) Although a single individual cannot form a coc- 
poration, not infrequeatly an individual, especially when 
engaged in banking, has styled himself s bank. Of 
course, his object is appai^it — to gain the coofideoce 
of those who would not do business with him if tb^ knew 
that he was acting solely for himself, without partners. 

(c) The same rule does not apply to a persoa who 
purchases all the stock of a. fully formed co[p<uratiQii. 
The corporation still survives Thus, were a banker 
taxed by a state lower than a bank, the sole owner of a 
bank could hardly escape paying the higher rate on the 
ground that, after all, the corporation was not a bank 
but a banker. The law would say to him very plainly: 
So long as you preserve or continue this coiptvation it is 
thus recc^ised by the law, and you must pay the tax 
accordingly. The law regards the corporatism as in 
abeyance awaiting a resurrection or restoration which 
may come at any time by the will of the owner. 

(S) Though a person acquires sole control, he is liable 
in a corporate maimer ia: the debts oi the coocero. 
This question was decided not long ago in Kentucky. 
By preserving the eatity of the corporation, on its failure 
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be fras tequked to pay its debts m &K same way and to 
tiie same extent as if the cofporation itself in «v^ sense 
of the woid liad failed. 

3. MoEt (rf the corporations in tiiis country are -called 
corpcmtkms aggi^ate, sod are divided into several 
dasBcs. First, Tel^ous corporatians that are cognised 
&» religious puposes. SeccHKlly, cnptxatimis ranbrao- 
ing all that are not religioas, and axe divided into elee- 
Qtosynary or dMuitable uid civil. lUu^nttitnis of dee- 
mo^Tiaiy or charitable corporations are religious 
academaes, ho^Htals, and tbe like. Civil oHporations 
are again divided into two classes — public and private. 
Public coiporatiCTS are formed for govrming, of which 
cities aiul towns are examples. They are often c&Ued 
moHidpal corporatioiiB, and are created by the Le!gisl&- 
ture <rf ttie states wherein tiiey exist. Iliey possess no 
natcsai or cvigkial authority; only snch as are given to 
tiicm by positive law or legislation. Some have rain- 
tended that a town is an original iaaa of government, 
poBses^i^ all the inbeient authtnity not taken away by 
the state or the federal government.^ Though town 
governments in New England states are mudi older 
than dty or comity govenuoents, yet they derive, like 
them, all their life and authority tiom a legislative source. 
Los^, private corponttions may be mentiooed, which 

'"AuodatioDi and govcramEnt izudtulioDi pounaag only * poilioa 

hm tntttrtin,,, been dcnomiiuted i/uasi cocporatiaiu. Town* and oikec 

tiuiten of the poor, etc., harmg authohtj to act and biing auit ai UBited 
bodica without regard ca their membership for the time being are f uoii cor- 
poiMicaii «f a pi^ilic duncta." I Monweti aa Fiinte Cocfi., } 4, p. 6 
(Second Ediliini). 
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are founded for private purposes and are the most com- 
mon. Insurance companies, railroads, banks and the 
like, are private corporations.^ To some extent they are 
public corporations, because they derive their authority 
from a public source, and because the Legislature may 
make regulations concerning them. A railroad cor- 
poration, though classed as a private corporation, may 
be taken by the state, after payment, because it is created 
by the state and possesses a public character. If it did 
not it would have no authority to take and use the land 
of individuals for the purpose of building its road. 
Besides, the state can, if such a policy be deemed ex- 
pedient, regulate the rates for carrying passengers and 
fre^hL Thb could not be done if it were strictly 
private, like a man who might carry freight and pas- 
sengers either alone or in company with other pereons. 

4. Lastly may be mentioned foreign corporations, 
actors outside the state of their creation. An insurance 
company created by the state of New York, but trans- 
acting business in Illinois, is regarded by the latter state 
as a foreign corporation. 

5. Corporations are created in two ways: by a general 
law and by a charter.* The oldest way or method of 
creating a corporation is by legislative action. The per- 
sons who desire to form a corporation give notice before 
the next meeting of the L^;islature of their intention to 

*" Private corporaticnii ve ■ 
■gnement <d iheir mcmben. . . 

tU7 iwoditioiu at ill, and there is 
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apply to that body for the creation of a corporation. Oa 
assembling, a petition is presented through a member, 
settii^ forth this fact or wish, accompanied by a bill 
setting forth the powers which they desire to have con- 
ferred on them. The petition is referred to an appro- 
priate committee, a report thereon is niade and discussed 
by the respective houses, and if the bill is considered 
favourably and signed by the Governor, the associates 
are endowed with corporate power. Charters are 
monopolies, and in olden times especially were regarded 
as very valuable. Their creation gave rise to many 
abuses; furthermore, the method was too slow for the 
demands of modern business, and so another mode has 
been adopted for accomplishing this end more speedily 
and effectively. 

6. This is by enacting general laws providing for the 
creation of corporations. In probably every state there 
is a law of this character, prescribing conditions on which 
corporations can be formed ; and besides this general law, 
some states have also other laws providing especially 
for different kinds of corporations, like railroads, banks 
and insurance companies. These laws provide that ap- 
plication must first be made to officers who are named — 
the Secretary of State, Attorney- General, Superintendent 
of Banking, or other officer, or perhaps to several of them. 
The application is then examined, the assodators give 
propn notice of their formation, pay in their capital, 
elect officers, and comply with every other legal require- 
ment. When these things are done the corporation is 
bom, endowed with real life. All corporations, therefore, 
created by general law of the same class or kind possess 
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simOar powers; 'wfaile those chartered by the Legisktare 
are often endowed with powers more varied aad ex- 
tensive. 

}. A coipoiBtioD is often r^uded as' a perpetual body; 
of late years a short» tcnn has been given to tbem. 
He national baiAs, for example, are chartered for a 
poiod oi twenty years, and many of tiiem have had 
tiidr charters renewed, and arc living during the second, 
vr ewQ third, period of tlidr existence. A corporation 
never dies in die same sense that death ovcrti±ES an 
individnaL Its members die, others lake their places. 
A ccnporation may be likened to a river — ever changing, 
yet civer flowing. 

8. A coipsration has no beiis or inheritors like an 
individual; it continues through succession, oae member 
socoeeds another, like the leavK on a tree ; in this way 
its life is preserved. 

9. The aiUhority of a corparatkai depends on the will 
of the Z>egiskture; it is a creadon of the state. It has 
sadi poweis as are expressed in its charter or by general 
law, widi sack incidental poweis as are needful for the 
^Eective execntion d these spedi^ granted. Formerly, 
a corpotation could not bold property for the toe of 
another, it could not be & trustee; now, a corporation 
am tiuisact sudi business if the aathority has been 
pnqKsiy conferred. In many of the states they often 
act as executors and administrators of estates. 

10. A corporatic«i has a seal; a partnership has none. 
Once it was said tliat the seal must always be used in the 
transaction of its business; it could not express an in- 
tention by any peisonal act; it had no soul, it could not 
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speak, but oaij make an impression. This view of a 
corpoTation was found to be too limited; its I 
became too extended to be transacted in this slow n 
consequently, it was long ago dedued that a ccwporation 
could make verbal ciMitracts through its executive 
officers in the same manner as a partnership. How 
badly fettered would a railroad be if obliged to affix 
a COTpomte seal to every freight contract made by its 
^ents. Very many things therefore m^ be done to 
which a corporate seal need not be added to make diem 
legal. 

1 1 . The audiOTity or privilege conferred tm a corpora- 
tion is called a franchise. Quasi corpomtions have no 
privH^es or franchises. This is one of the marks that 
distingm^ them from other coi^Mn^tions. 

1 2. Every cc«ponition must have a name by \riucli it is 
known. Coiporations in ^tt same state sboidd not have 
a simSar name; nor woold one be intentionally g^nted 
to a second corporation. 

13. Corporations can sue and be sned in the same 
manner as individuals. This audtcrity and liabili^ is 
prescifbed by statute, and is important to tbeir life and 
power. If a corporation could not sue it would be 
crippled in transacting its business; on the other hand, 
if it could not be sued it would not be safe itx otiiers 
to do business with it. Its liability to sue and to be 
sued is very general, extending to cmtracts, negligence, 
aad wrongs of all kinds. 

14. A corporation can h<^ and sell real estate. Some 
limits have been put on c(»porations in this regard. 
The natitmal buikii^ law prohibits a bank from holding 
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more real estate than is necessary for banking purposes; 
it cannot even take real estate to secure a note that is 
discounted in the b^inning, though it may do so after- 
ward as additional security. If a complete title to such 
estate were acquired by proper legal proceedings it 
could not be held for a longer period than five years. 
The bank would be then obl^ed to sell, whatever might 
be the price obtainable. The reason for thus restricting 
corporations in the holding of real estate is to prevent 
them from getting possession of too much. There was a 
time in English history when corporations owned such a 
vast quantity of real estate that a restrictive law was 
passed which afterward was enforced in the American 
colonies. Modified from time to time, corporations can 
now hold whatever real estate may be necessary for 
effectively transacting their business. For example, a 
raihroad company can buy land for its way, for stations 
and offices, but it cannot buy land for ordinary investment 
or for speculation. 

15. Once a year an annual meeting is held by the 
shareholders for the election of directors, and other busi- 
ness. At this meeting the shareholders are either present 
and vote, or they are represented by others; very fre- 
quently they give an authority, called a proxy, to some 
other person to act tor them. Not infrequently an 
annual meeting is held at which two or three persons act 
for a very large number of shareholders. Usually each 
share is entided to a vote, but some charters provide 
that each shareholder has only one vote notwithslandii^ 
the magnitude of his holdings. 

16. The meeting must be held at a reasonable hour. 
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and in a conveoieiit place to the great body of share- 
holders. Generally the charter prescribes where the 
meeting must be held. It is said that there is no objection 
to holding a meeting in a foreign state, provided all the 
directors give their consent. Morawetz says that in the 
absence of an expressed statutory prohibition there 
appears to be no reason why the shareholders in an ordi- 
nary business corporation should not provide in their 
articles of association that meetings may be called at 
convenient places outside the State under whose laws 
the company is formed. 

17. The meetii^ is controlled by the majority. They 
comprise that portion of the stockholders who are present 
at the general meeting and entided to control the cor- 
poration by their votes. 

The majority need not be present at the meeting in 
order that the resolutions may be binding on the corpora- 
tion. Unless there is an express statute to the contrary, 
the rule is that such of them as actually assemble at a 
properly convened meeting constitute a quorum for the 
transaction of business, and the majority of that quorum 
have the authority to represent the corporation. 

The power of the majority to bind the whole body is 
derived from the agreement of the association. The 
majority, therefore, cannot represent the corporation in 
any transaction contrary to its chartered purpose, nor 
can they do anything without compl3dng with every 
formality prescribed by charter, statute or custom. 

The majority of the corporation can exercise no greater 
powers than the individual members of the company 
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can bestow. The courts would undoubtedly scmtisise 
with strictness any acts of a majority who should seek to 
detain an advantage at the expense <w loss of tiie cor- 
poiBtian as a iriiole. Should they attempt to apprtqniate 
die carporatioii's funds to their own use, or to d^art 
iioni the company's diaiter cr from the general law that 
governs corporations, the courts would interfere to pro- 
tect a shar^older. 

18, The action (rf the majority, even though unaudior- 
ised by &e diarter, may be ratified by the other share- 
holders. Very many informal acts are rendered vaBd 
by subsequent unanimous consent. 

19. To enable the majority to act at a meeting this 
must be called in a proper maimer. Every shar^older 
is entitled to be present and to have a proper notice 
tfaareof. The statutes and by-laws passed by the com- 
pany presmhe how nodc« must be given. If a notice 
to anyone is omitted those presmt have no authority to 
act for the wh<^ body, and the transactions at tiie 
meeting will not be binding as corporate acts. Says the 
highest tribunal of New York: it is not only a plain dic- 
tate of reason, but a rule of law that no power or function 
entru^ed to a numbo- (rf persons can be legally ewrcised 
without notice to all the monbcra composing such a body. 

If, howevw, lite charter and by-laws of the company 
fix the time and place at which regular meetings shall be 
held, this is a suf&dcnt notice to all the ^areholders, 
and no furdacr notice need be given. 

If the charter and by-laws contain no erpress provision 
fOT calling meetings, the managers have authority to do 
so when they deem meetings to be desirable. In most 
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cases the laws [provide in express tmns v^at c&ceis 
shall have authority to call meetings. 

30. The officos who wnmgfully refuse to call a meeting 
BS they ou^t to do by taw may be coo^Uied to do their 
duty by the courts in a proceedii^ caUed a mandiimus; 
in other words, the courts can compd the officers to call 
a meeting in obedience to the wishes and request t4 the 
atockholdos. 

31. A distinction has been made between regular and 
special meetings. The former are held in the mamier 
prescribed in the charter and by-laws; the special ones 
are called at iiregular times on proper authority. A 
notice for a special meeting must state particularly the 
object, and no business can be transacted except that 
Stated in the notice. 

The rule is otherwise concerning the notice of a regular 
meetii^. Unless the business be <£ great importance, 
nothing need be said concerning it. Thus, a mutual 
fire insurance c<xnpany held a meeting which was called 
for the purpose tA malring alterations in the by-laws, and 
transacting sudt other business as might come before 
titt members. It was decided that the notice was not 
suEBciently specific to enable the majority of those pres«it 
to increase the numba of the dhectcffs. 

33. An authcxised meeting may be adjoomed from 
time to time without grving furthn notice to die share- 
holders. This is simply a continuation of the original 
meeting. Says Judge Redfield; whether a meeting is 
contintKd without iotennption for many days or be 
adjourned from day to day <x from time to time, many 
days intervening it is evident that it must be considered 
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the same meetiDg without any loss or accumulation of 
powers. 

23. The members may adopt reasonable by-laws 
regulating the manner of voting and holding meetings 
and directing the order of proceedings. Their validity 
depends on the implied agreement of all the shareholders 
in forming the corporation, and therefore any by-law 
properly enacted by the majority is as binding on the 
members of the company as those provided in the 
charter, 

34. What by-laws a company may make must de- 
pend on the charter and general statutes, as well as 
public policy. Not every by-law made by a corpo- 
ration is valid, only those that are reasonable and 
needful to carry into effect the objects of the corpora- 
tion. Many of the by-laws regulate the manner of 
holding meetings, electing officers, transferring shares, 
and the like. 

As the charter or general constituUon, either alone or 
combined, is the fundaroental law, it cannot be set aside 
by adopting contrary by-laws. Nor can the authority 
of a corporation created by charter or statute be enlai^ed 
by a by-law. For example, a by-law would not be valid 
authorising a corporation to make a usurious contract. 
In one of the cases Justice Fo^er declared that "all by- 
laws must be reasonable and consistent with the general 
principles of the law of the land by which they are to be 
determined by the courts when a case is properly before 
them. A by-law may regulate or modify the constitutitm 
of a corporation, but cannot alter it. The alteration of 
a by-law is but the making of another upon the same 
I ■ .,'...oo<;lc 
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matter. . . But a by-law that will disturb a vested 
right is not such,"' 

25. Clearly, every by-law must be reasonable in the 
way of afiecting all interests. Thus, a by-law of a cham- 
ber of commerce providii^ for the expulsion of a mem- 
ber who did not comply with a contract he had made 
with another member was held valid. Clubs, benevolent 
societies, and other associations usually provide by-laws 
for trying and expelling their members who have valid 
obligations imposed upon them by virtue of their mem- 
bership. Such by-laws have often been sustained, though 
it may be added that before a member can be expelled 
there must always be given him an opportimity to defend 
himself against the charges preferred against him. 

By-laws that axe vexatious or manifestly detrimental 
to the interests of the corporation are void. Thus, a 
majority have no authority to pass a by-law declaring 
that a member who fails to pay an assessment shall forfeit 
his share or a dividend until all arrears have been paid. 

Again, a by-law requiring the members of a company to 
submit their controversies to arbitration, otherwise they 
are to be expelled should they bring suit, is invalid. 

26. Banking institutions are constantly adopting new 
by-laws as the occasion for them arises. This is espe- 
cially true in regulating the payment of deposits. It is 
generally said that a depositor must have a notice of a 
by-law in order to be bound thereby; nevertheless, he 
may submit to a by-law prescribing that he shall be bound 
by any amendment that may be made to the by-laws, 
even without notice of it. This rule has been applied 

>Eent T. QukkeilTeT Mming Co., 7S N. Y., igl. 
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OD several occasions. Thou^ on the very verge of the 
law, it has judicial sanction. 

27. Sometiines savings-bank depositors have oon- 
tended that they were not bound because they could 
not read the by-laws. The courts have said that this 
was no excuse; Ibat th^ ought to ask others to read 
the by-laws to them. In no case is a bank required to 
interpret a by-taw to a depositor. In many cases there 
are sevra^ depositors in a bank bavii^ the same name, 
and it is quite imposdble to identify every one of diem. 
A very common rule amcmg savings banks, that it deems 
itself justified in pajring a deposit to a person who pre- 
S^its a book and claims to be the owner unless th^re is 
some reastm to suspect wrong-doing, will justify the insti- 
tuticm in making payment. No mle will abscdve a bank 
from negUgence in this r^ard. 

Again, a by-law of a savings bank prescribing the 
mode of investing savings-bank deporats is merely a 
direction to the officers of the bank, conferring no ri^ts 
whateva on the depositors. 

98. Companies that are engaged in a public bosmess 
like a railroad frequently adopt and public rules kx tbe 
government of those who transact business with them. 
These rules, though called by-laws, are enviously some- 
what different from the by-laws passed by a corporation 
for its own managenient. By-laws of the latterkindare 
binding by virtue of tiie implied terms of the ctmtract. 
By-laws of the former class are merely conditicms bin^iig 
all persons who choose to deal with tiie corporation. 
Thus, railroad companies provide rules for transpoiting 
travellers and goods and regulating the terms of service 
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o& their own empkiyeea. Persons dealii^ with them who 
know the rules and legulations thus published are held 
to assent thereto. 

39. Lastly, a corporation cannot enforce a by-law 
giving a lien on the shares of its members for debts due 
the CMnpany as against the bona fide purchaser of cer- 
tificates of the shares who had no notice of the by-laws. 

While every member is bound by the by-laws adopted 
by the majority, a non-member is not bound, nor can he 
claim any right by force of a by-law. The Supreme 
Court of Massachusetts has declared that the office of a 
by-law is to regulate the conduct aiid to d^ne the duties 
of the members toward the corporation and between 
themselves. So far as its provisions are in the nature of 
a contract the parties thereto aie the members of the 
association themselves. The right of a third party, a 
stranger to the association, to cstabli^ a legal claim 
thro;^ such a by-law must depend on the general prin- 
ciples applicable to express contracts. 

30. A person who deals with an agent of a corporation 
is not required to take notice of the company's by-laws, 
nor is knowledge of than presumed. Therefore a con- 
tract made in good faith with an agent of a corporation 
when the agent is acting within the scope of his apparent 
powers binds the corporation itself, although the agent 
acted in violation of the existing by-laws. 

31. The right of vote belongs only to the share- 
holders. The assignees of shares that have been equita- 
bly assigned cannot vote on them until they have been 
formally transfored in the manner prescribed by the 
charter and by-laws of the company. 
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39. llie vendor or seller of shares, therefore, and not 
the vendee, can vote on them until they have been tran^- 
feired on the stock books. The same rule applies 
between an obUgor and an obligee, a mortgE^or and 
a mortgagee. A trustee, also a guardian, can vote, so long 
as he is legally serving in that manner. Likewise the 
corporation itself holding any shares can vote on them 
through an agent who is duly authorised for tiiat purpose. 

33. Of course, a person may restrict his right to vote 
in various ways; thus, a shareholder who has made a sale 
of his stock has in truth no right as against his assignee 
to vote on them without his consent, although the r^ular 
transfer may not have been executed on the company's 
books. The r^hts, however, between the assignor and 
assignee are one thing, and the rights between a second 
par^ and the company are another. 

34. The right of a trustee to vote on shares depends, it 
is said, on the terms of the trust. Usually, he has this 



35- Joint owners who disagree about voting can cast 
no votes. 

36. To receive illegal votes will not necessarily vitiate 
the action of the majority. If there are enough votes to 
elect a director — for instance, after throwing out the illegal 
ones — ^his election is lawful; but a person who has received 
a minority of votes cannot be declared elected, because a 
suffici^it number of votes in his favour to make up the 
majority was refused. The denial of jurisdiction in 
courts of equity to restrain persons from acting as officers 
under a void election does not proceed from the supposed 
Incapacity of courts of equity to pass on a question of this 
I ■ .,'...oo<;lc 
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kind. The reason is because the legal method is dear 
and eEEective. Therefore when the object is to declare 
the r^ularity of the election or to declare the office to 
which one has been elected forfeited, a court of the law is 
a competent and proper tribunal. 

37. It has been held that votes cast for a candidate 
wno is disqualified lor the office will not be thrown away, 
making the election fall on a candidate having a minority 
of votes, unless the directors cast their votes with full 
knowledge of the fact and consequences. 

38. Stockholders often vote by proxy, but the right to 
do this must be expressly conferred by the company's 
charter or by-laws. The power of attorney to execute 
this authority need not be in any prescribed form nor ex- 
ecuted with mudi formality. Says ihe Supreme Court 
of New Jersey: "A stockholder . . . is undoubtedly 
bound to furnish his agent with such written evidence of 
the latter's right to act for him as will reasonably insure 
the inspectors that the agent is acting by the authority of 
his principal. But the power of attorney need not be in 
any prescribed form nor be executed with any peculiar 
formality. It is sufficient that it appear on its face to 
confer the requisite authority and that it be free &om 
all reasonable grounds of suspicion of its genuineness." ' 

39. A corporation cannot vote on its own shares. It 
is only by a fiction that they can be regarded as existing. 
It would be an absurdity to allow the company to vote 
on them for the purpose of controlling or diminishing 
their voice in the management of their own property. 

40. The ri^it to appoint inspectors or judges of election 
'In re St. LiwicDce Stcamboic Co., 44 N. ]. Liw, jj^. 
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ia wsted in the shardioIdeiB tbemselrea. Neither die 
shanholden nor inspectors can inquire into the tme 
ownoship of the shares, or deprive a legal OFwner of his 
right to vote. Says Justice Depew, in an in^x>rtant 
opinion: "The general rule is that the books of a cor- 
pca^tion are the evidence of the persons who are entitled 
to the rights and privileges of stodtholdeis in the naan- 
agement of the affairs of the corporation, with the sin^ 
exception that fhe stock really belonging to the companjr 
cannot at any election for its directors be voted on directly 
or indirectly."^ 

41. A corporation has implied authority to carry on 
its legitimate business in foreign states, unless this is 
prohibited by its charter. Of course, no state can anthor- 
ise a corporation to engage in business outside its own 
jurisdiction, because if it could there would be a clash 
in the conflict of jurisdiction leading to the gravest 
results. On the other hand, the principle of comity 
is given wide application in permitting corporztioiis 
having a legal eristmce in the state of its origin to do 
business elsewhere. 

The general prindple may be thus stated. A cor- 
poration in Pennsylvania, ei^aged in banking, manu- 
facturing, insurance or othex business, is permitted to 
do anything pertaining to its business in the state of 
New York, for example, that any corporation of a similar 
character can do there, not opposed to the interests oc 
policy of the citizens of that state. If the Pennsylvania 
corporation wishes to buy land in anothn- state it must 
confcsm to the law of such state in its purchase and 

'Ibid, 539. 
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.management, because the pzmdple prevails everyvifiere 
wilii regard to land tliat the laws that apj^y thereto are 
those strictly of the place -of location. 

42. In the early federal case of the Bank of Augusta 
V. Earle,^ the Supreme Court of the United States con- 
sidered tl""^ subject. The court said that it was very true 
that a corporation can have no legal existence beyond 
the limits of the sovereignty by which it is created. "It 
must dwell in the place of its creation, and cannot migrate 
to another sovereignty. But, although it must live and 
have its being in that state only, yet it does not by any 
means follow Uiat its existence there will not be recog- 
nised in other places, and its residence in one state creates 
no insuperable objection to its power of contracting in 
another." 

43. A corporation therefore can by its agents go into 
anothET state and make any contract or conveyance 
within its chartered authority, provided it is not pro- 
hibited by the laws or policy of such state. Again, it may 
maintain an action to enforce its rights in another state 
or country unless such action is contrary to its laws, very 
much as the corporation can do in the state of its own 
creation. 

44. The rules of comity have the force of legal obliga- 
tion and it is the duty of the courts to respect them. 
Comity is a part of the common law. 

45. As a state may entirely exclude a foreign corpora- 
tion, it follows that it may Impose a tax or license fee on a 
foreign corporation even if no tax is imposed on a similar 
corporation of its own creation. A foreign corporation 

> ij Pet, 519, 585. 
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may therefore, in competuig with a domestic corporation, 
be put at a disadvantage for which there is no remedy 
unless perhaps that of public retaliation. 

46. Thus, a state may enact laws, and many of them 
have done so, regulating the mode of doing business by 
foreign fire and life insurance companies. Some states 
require foreign corporations doing business within their 
territory to have an agent there who can be sued, instead 
of requiring a pohcy holder to go to the state where the 
company exists, in order to bring a suit on the pohcy, in 
the event of failure to obtain a proper setdement 

Again, some states require a foreign insurance com- 
pany to have a fund within its territory, so that it may 
always be able to respond to the demands of claimants. 
Such regulations are not at all uncommon, nor do they 
infringe particularly on the general principle above noted. 

47. A state cannot prevent a corporation from removing 
a suit into the federal courts; and a stipulation to that 
efEect as a condition of its permission to do business 
would be void. 

48. A board of directors may hold their meetings out- 
side the state where their company is chartered, imless 
the by-laws or charter forbids such action. 

i 3. Directors and Manageks 

I. Directors are shareholders. 

3. Disqualified director has no authority. 

3. They should possess business ezperiencs. 

4. Their general authority. 

5. How far it extends. 

, ..Google 
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6. Directors can act only as a boaid. 

7. Can ratify separately. 

8. They cannot expel a director. 

9. Are not technical trustees. 

10. Must pay their company's debts, regardless of am- 

sequences. 

11. Cannot fix their own compensation. 

la. Cannot make a valid contract with themselves. 

13. By the modem law their contract is voidable. 

14. MajoriQr can safely contract with one or more of 

their members. 

15. Directors may contract with shareholders. 

16. Imputation of director's knowledge to his company. 

a. — Reason for rule. 

6. — Difficulty in applying it. 

C. — ^When it is not imputed. 

17. Action of same directors in two companies witti 

opposing interests. 

18. General liability of directors; minimum rule. 

19. Maximum rule. 

30. Are liable for false representations. 

31. What must be shown to maintain action. 
22, Directors may resign. 

a. — How this should be done. 
6. — Do not escape previous liabilify by resign- 
ing. 
c. — ^When they cannot resign. 

33. Distinction between their business and ministerial 

duties. 

34. Authority of general officers. 
25. Extension of their authority. 

r,.iz=<i„ Google 
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26. A bank president. 

37. Extension of authority is not utuform. 

38. Gradual growth of autliority. 

39. Authority of vice-presldenL 

30. ^pointment and authority of agents. 

31. Officer is as responsible to his company for wrong- 

doing as to a strangex. 
33. Remedy. 
33. Liability of offiixrs to creditors and stockholders for 

wrong-doing. 

I. A corporation is governed by the directors, who in 
turn are guided by its diarter, the general statutes and 
the common law. The directors are always shareholders 
unless the company's charter contains a provision to the 
contrary. The National Banking Act requires that 
every director shaU own at least ten shares of stock, and 
somewhat similar provisions exist in the laws regarding 
other corporations. But a director who becomes bank- 
rupt does not thereby vacate his office. 

3, The majority of a corporation cannot elect a person 
to the office of director who is ineligible by the terms of 
the charter, and a person who is not qualified to act as a 
director has no authority to represent the corporation. 

3. The directors should be men of practical business 
and judgment, and selected by reason of their fitness to 
manage the corporate afiairs. It does not foUow that 
the majority of the shareholders can control them, or 
interfere with their management. The authority of the 
board is derived from the unanimous agreement of the 
shareholders expressed in its charter, and hence their 

I ■ .,L.oo<;lc 
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power cannot be impaired by the majority. Says Mora* 
wetz: "The rule limiting the authority of the powa 
of the majority to the general supervision of the affairs 
of the corporatioTi is established for the protection of the 
individual sharehoHers, as well as for reastms of practical 
convenience. A board of directors selected by the share- 
holders are better adapted to carry on the business of the 
company successfuUy than the shardiolders themselves 
assembled at a general meeting."^ 

4- The general authority of the board extends to the 
management of the regular business of the incorporation. 
Even an express provision that the powers shall be exer- 
cised by its board of directors does not deprive the major- 
ity of the shareholders from directing the general policy 
of (he corporation, and of deciding on the propriety of 
important changes in the company's business. Says 
Morawetz:* "The board of directors has no implied 
authority to make a permanent change of the business 
or constitution of a corporation, even though the altera- 
tion be within the company's chartered powers. Such 
an alteration can be effected only by the shareholders at 
the general meeting. For the same reason liie directors 
cannot wind up the company, or sell any property which 
is necessary to the company's business." 

5. How far their authority extends depends on die 
company's charter and statute. No agent under any 
circumstances can act in violation of law. The author- 
ity of the president and directors of many companies is 
largely determined by custom, and parties who deal 

'S s»>- 
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with them are supposed to be familiar with their 
authority. 

Fmthennore, directors have wide discretioQ in dele- 
gating their authority. How far they can go depends on 
their charter, by-iaw5 and usage. In many corpora- 
tions the tendency is for directors to circumscribe more 
and more their work and appoint others to assist them. 

A very good illustration of this is furnished by the 
action of bank directors in delegating their authority to 
lend the bank's money to the president, the cashier or a 
committee. There was a time when this could not be 
done. The law was very strict in maintaining that this 
was the chief duty of the directors, and must actually be 
performed by them. By the modem law, except in a few 
States, they may delegate their entire authority, even in 
this most important matter, to a committee of their boaid 
or two or three officials of the bank. 

Thus, the specific powers and duties of the directors 
are constantly narrowing. There are, however, some 
duties which they cannot del^ate to others. For exam- 
ple, the making of the reports required by statute. 

6. A dhector has no authority to act separately and 
independently of his fellow members. Only as a 
board, duly convened, is he a representative of the 
corporation. 

If, therefore, each one should separately, outside a 
board meeting, assent to an act it would not be a cor- 
porate act and binding on the company. 

It is not necessary for them all to meet, and rarely do 
they all, especially the members of a large board, but 
notice of their meetii^s must be properly given, and the 
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majority when assembled must act in the manner pre- 
scribed by the statute and by-laws. 

7. While it is true that directors can act only as a 
board in performing their duties, they can singly ratify 
the action of their officers, and in this way a great many 
acts are legalised. On many occasions only a small 
number of the directors attend, and yet, generally speak- 
ing, all, with few exceptions, have a good knowledge of 
the most important affairs at least of their coiporation. 
Their knowledge, by whatever method acquired, ope- 
rates as an acquiescence in or ratification of what has 
been done. This principle of ratification plays an 
important part In the management or conduct of nearly 
all corporations. 

8. It is a general law of agency that the powers of an 
agent may be revoked at any time by his principaL The 
rule does not apply to corporation directors. Says 
Morawetz: "The majority of the board clearly have no 
power to expel an individual director, or to exclude him 
from inspecting the company's books and participating 
in its management, although they may believe him to be 
hostile to the interests of the association."' Though 
they may have no authority to revoke the powers of any 
agent, like a president, or treasurer, whose term of office 
is fixed by the charter or articles of association of the 
company, it does not follow that they have authority to 
remove an agent of this character merely because they 
appoint him pursuant to the provisions of the charter. 
There should be an express provision granting the power 
of removal. 

15 541. 
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9. The directors are not trustees in liie technical se m e, 
though they are often thus called. Yet the relation 
between the directors and the company is in many 
re^>ects a trust relation. Whenever, therefore, an agent 
is invested with authority to use any discretitm this 
must be exercised in good faith for the benefit of his 
principal. 

10. It is their duty to pay tiie company's debts, and 
th^ are justified in using the corporate assets for this 
purpose, although the company be thereby disabled frtnn 
carrying on its business, provided they act in good faith 
and with due regard to the interests of all the shareholders. 

11. The directors of a corporation cannot fix their own 
compensation. They are entitled to none for their 
official services unless this is provided by charter or 
by-law, or by the shareholders. But a director who is 
employed to perform other services — an attorney, for 
example— can charge for this. 

12. Directors have no right to bind the company by 
any contract made with themselves personally, or to 
represent it in transactions with a third party wherein 
they have a private interest. This is founded on the 
general principle of ^ency that an agent cannot act at 
the same time for both parties. Yet this principle is 
constantly violated. Thus, on one occasion the share- 
holder of a company empowered the directors to obtain 
a loan of money for the purpose of carrying on the com- 
pany's business. Instead of honestly executing the 
order the directors borrowed fifteen thousand dollars and 
used the lai^er portion in paying their own debts. TTie 
court held that this was an unauthorised transaction. 
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Said Justice Davis: " Directois hold a place of trust and 
by accepting it aie obliged to execute it with fidelity not 
for their own benefit, but for the benefit of the stock- 
holders of the ccopoiation." 

^lain and again it has been decided that a. director 
cannot become the purchaser of property sold at public 
sale. 

13. To this rule there is an important qualification. 
The transactions between directors and their companies 
axe not necessarily void, but simply voidable. Many 
oi them are made in perfecdy good faith and for the best 
interests of the company. In making them the directors 
se6k no undue or wrongful advantage. In every case 
of this kind the law declares that the company may set 
aside such transactions at any time before the statute of 
limitations has gcme into effect. But corporate life now 
plays such an important part in the business of the 
wodd that it has become needful to modify the rule as 
above e^)ressed. 

14. Another principle has also come into t^iera^oa 
within a comparatively recent period. A majcrity 
of the directors of a corporation may lawfully act as 
opposed to the minority, and this rule rests on reaaonable 
ground. Fot, so \gd% as the majority of the direct(»^ axe 
acting for the corporation, their action is in a true sense 
the act of the corporation itself. Thus, suppose a single 
director of a bank wished to bMTOw money and made a 
I»aper appUcation therefor, and the remainder of the 
board should act favourably on his applicatioD, such 
action would be unquestionably legal, as clearly as if he 
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We may readily imagine a different state of aSaiis. 
Suppose a director should make an application on which 
all the others should act, ^y ^reement, favourably. 
Clearly there would be in f onn two parties to the proceed- 
ings. Suppose each director in turn should make a 
similar application on which the others should act in the 
same manner. Though in form there would be two 
parties in each transaction, yet in reality there would be 
only one, as each loan would rest, after all, on the prior 
agreement or imderstanding. The law in such a case 
would look at the real agreement or conspiracy among 
the directors, and not at the form or shell in which they 
might express their action. 

15. Directors and shareholders may deal with each 
other as freely as with strangers. There is no trust 
relation between directors and shareholders except in the 
management of the corporate interests. 

16. The knowledge of a director or other officer of a 
company is said to be imputed to it under many con- 
ditions or circumstances. It is true that this rule Is less 
effective than formerly, because It is somewhat artificial 
in its nature. 

(a) Nevortheless, It is founded on a sound Iiasis, that 
the knowledge of an ^ent is presumed in law to be the 
knowledge of his principal, who is affected thereby. 

(6) The difficulty with the principle in practical 
operation Is, the agent does not always communicate the 
knowledge; consequently the principal in fact does not 
always possess the same knowledge of the transaction 
as the agent himself. The tendency of the modem 
courts, therefore, which have a deepening regard for 
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justice, is to narrow the operation of this great 
principle. 

(c) Thus, in the conduct o( a director there are many 
exceptions to the operation of this principle. It is said, 
fOT example, that if knowledge is acquired by him in the 
ordinary way it is often not to be imputed to his cor- 
poration for the reason that he is a business man more 
deeply interested in his own aSairs; and that it is not 
quite fair to assume that he will charge his mind with the 
knowledge thus acquired and communicate it to his com- 
pany. Suppose a director learns about some defect in a 
note, the abili^ of the payee or indorser, and that it is 
presented for discount at a meeting of his bank attended 
by himself. His knowledge of its imperfect character 
is not imputed to the bank for the reason that the law 
does not assume that he has retained the information 
acddentaUy acquired. So, too, knowledge that he may 
have acquired before becoming a director or in outside 
operations and ways are not chargeable to the bank. In 
short, to impute the knowledge acquired by him to the 
bank, he must be specially charged with the duty of com- 
municating it. If he should be told somethii^ and 
promise to make the information known to his associates, 
and forget or neglect to comply, then the bank or cor- 
poration would be regarded as having notice. 

On one occasion it was remarked that "a notice to a 
bank director or trustee, or knowledge obtained by him 
while not engaged either officially or as an agent or 
attorney In the business of the bank, is inoperative as a 
notice to the bank." If this were not the law "cor- 
porations would incur the same liability for the unofficial 
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acts of directors that paitnerahips do tar the acts of part- 
neis; and corporate business would be subjected often- 
tinKS to extraordinary confusion and hazards. Any 
director would have as much power as all the directors. 
A single trustee or director has no power to act iar the 
institution that creates his office except in conjunction 
with others," 

17. Persons who are appointed to act as directt»s of 
different companies have no authority to r^resent them 
in transactions wherein their interests are opposed. Nor 
does it matter whether the acta of the directors are in the 
interests of the majority of the shareholders of eacli 
CCHUpany and have received their approval. Says an 
authoriQr from whom we have aheady quoted, nothing 
can be more unjustifiable and dishonourable than an 
attempt on the part of those holdii^ the majoriQ' of the 
flares of a corporation to place their nominee in control 
of the company and then to use their control for the pur- 
pose of obtaining advantages to themselves at the expense 
of the minority. It would be a ccmspiracy to commit a 
breach of trust. 

In one of the cases calling for the applicatirai of thia 
principle two raihoad companies, whose lines connected 
with a third company, bought a controlling interest in it» 
stock and elected a number of their own agents directors. 
They proceeded at once to make contracts between this 
company and the other two which were injurious to the 
minority interest of the third company. The Supreme 
Court of New Hampshire, where this contention arose, 
held that the third company whose management bad 
thus been dianged had an absolute right to refuse to be 

I ■ ..L.lHIi'lC 
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bound by the transactions, whether the contract was fair 
or not. 

This principle is far reaching and most salutcny. The 
cases are constantly occurring in which the majority 
in interest take advantage of their position to wrong or 
injure the minority interests, and the courts need to be 
vigilant in thus guarding the interests of the minori^ 
against raids made by those who are in control. 

18. The liability of directors is not so great as many 
suppose. Directors are advisers and not managers, and 
axe not responsible for much that pertains to the manage- 
ment of their association. They are responsible for 
fraudulent conduct and for specific violations of positive 
law, but not for mistakes. Two rules apply to their 
acts of neghgence: these we may call the minimum and 
maximum rules. By the minimum rule a director must 
exercise ordinary care and attention. Suppose a bank 
director should neglect to attend the usual board meetings, 
and the other directors should make loans exceeding the 
amount [prescribed by law, would the absenting member 
be guilty like the others? If he knew or suspected that 
they were violating the law, and intentionally remained 
away, by %ome tribunals he would be regarded guilty for 
not attending and attemptit^ to restrain his co-directors, 
or, if failing in his good purpose, fac not resigning. But, 
ordinarily, he is not required to attend regularly board 
meetii^, and if he remained away, not knowing nor 
suspecting that hb co-directors were violating the law, he 
would not be responsible for their wrong-doii^. 

19. By the maximum rule directors must exerdse the 
same degree of attention in conducting the business of their 
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corporation that prudent men exercise in conductii^ their 
own affairs. In a recent case the court thus stated the 
rule : " It is necessary for them to give the business under 
their care such attentimi as an ordinarily discreet man 
would give to his own concerns under similar circum- 
stances, and It is therefore incumbent upon them to 
devote so much of their time to their trust as is necessaiy 
to familiarise them with the business of the institution 
and to supervise and direct Its operations."' 

The n*'"'""'"* rule has the sanction of the highest 
federal tribunal, and also of the supreme courts of a few 
states; the maximum rule has the sanction of far more.' 

30. Directors are responsible for false representations 
concerning the funds of their company whereby others 
are induced to give it credit or to purchase its obhgations 
or Glares. When they issue reports or a prospectus 
intended for general circukdon and to advertise and 
give credit to the company with the pubhc, they are 
responsible for the natural consequences of their action, 
and if the report or prospectus were false or fraudulently 
made, anyone who is misled thereby has an action against 
the directors. This principle has been applied on many 



In one of these cases, which has often been dted, the 
directors were promoters of a mining company, and a 
purchaser, by their false statements,' was led to believe 
that the company owned a large amount of property. 
Relyii^ on them, he purchased shares in the company, 

'WuTOi T. RDbinKm, 19 Uub, 189. 303. 
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wbich proved to be worthless. He had the satisfaction 
though of recovering from them his loss. 

31. To maintain this action it must be shown that 
their representations were false and made wilfully. 
They are assumed to have general knowledge of the 
company's man^ement and financial condition. Know- 
ing that their position naturally leads the public to believe 
their statement, it is their duty not to abuse this beUef by 
false or thoughtless statements. Yet they are not pre- 
sumed to have notice of eveiything relating to the man- 
agement and organisation of the company; only those 
things which would be necessarily known to them in the 
performance of their office. They are not liable for 
publishing reports in good faith based on dealings fur- 
nished by the ordmary mans^rs and clerks whom they 
employ, 

23. Directors when accepting office impUedly agree to 
retain them until the next election. They may, though, 
at any time resign. 

(a) Those who wish to terminate their liability by 
resigning should express their wish in an orderly mannec, 
so that new directors may be elected. 

(h) They cannot escape from a liability ah'eady 
incurred by ending their relationship; they are also 
chargeable for losses afterward resulting from any breach 
of duty previously committed. In one of the cases it 
was held that a director who had resigned could not be 
held liable under the statute rendering the directors 
liable for failure to file annual reports, although the 
resignation had not been accepted and entered on the 
minutes of the corporation. 

I ■ .,L.1H"I''IC 
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(c) Again, the3r cannot tenmDate their ageacy cr 
accept the resignatioa of others when such action would 
leave the company without proper care and protection. 

23. A distinction has been made between the obl^a- 
tion of directors to act as agents or business managers 
of a corporation and &dr obHgation to perform those 
ministerial duties which axe necessary to perpetuate the 
corporate organisation. They caimot divest themselves 
of their l^al status as part of the corporate (»^nisation 
save in the manner prescribed by law. If their term of 
office is fixed by the charter at a defined period th^ con- 
tinue legally to be officers of the cmnpany, and are bound 
to call meetings and to do such other ministerial acts as 
are necessary to protect the company until their term of 
office has expired or thdr resignation has been prcq>erly 
accepted. 

24. The authraity of the president and other general 
officers will now be considered. T^eir authority is 
defined either by statute or charter, or by the comoKm 
law. Whenever specific duties and liabilities are pre- 
scribed in this way they have authority to act within the 
scope and usages of the business to whidi their conduct 
relates, and are liable if they exceed them. Thus, if a 
person is a general agent of an insurance company, he 
has authority to transact the business falling within the 
limits of such general agency. In other words, he can 
go as far in binding his company by his acts as the agent 
of an unincorporated prindpaL As the United States 
Supreme Court has remarked, "Corporations are liable 
for the acts of their servants while engaged in the business 
of their employment in the same manner and to the same 
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extent that individuals are liable under the same circum- 
stances." A cashier of a bank, therefore, would bind 
his institution by his acts so fax as they were within the 
scope or us^e of the business, even if in doing so he 
violated his private instructions. If, for example, be 
had no authority to certify a dieck beyond the maker's 
deposit, and should do so, the bank would be bound by 
his act, because it is within the scope of his authority to 
certify checks. A corporation can act through ao attor- 
ney like an individual. 

25, The tendoicy of the times is to endow the general 
officers of a corporation with more authority than they 
once possessed; in other words, to enlarge die general 
scope of their authority. This is because the old feeling 
of prejudice and fear concerning corporations has 
diminished, and their efficiency often consists in endowing 
tiieir leading officers especially with greater authority. 

36. Within a few years die authority of a bank presi- 
dent has been enormously enlarged with judicial sanction. 
Formerly it was of the most limited diaracter, but his 
efficiency as a manager and the requirements of modem 
business both unite in endowing him with the most 
general authority- In the large cities especially the 
president is usually the real head, and is responsible for 
the conduct of the bank's business. In a recent case 
Judge Hawley thus concisely expressed the authority now 
vested in such an officer: "It is now well settled by the 
weight of reason and authority that, whenever in tiie 
usual course of the business of a corporation the presi- 
dent or other officer has been allowed to manage and 
control its affairs, his authority to represent and bind the 
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corporation may be implied from the maimer in whidi 
he has been permitted by the trustees or directors of the 
corporation to transact its business. The acting head 
cf a corporation, whether it be the president, vice- 
president, cashier or general manager, through whom 
and by whom the general affairs of the corporation are 
transacted which custom or necessity has imposed upon 
the officers — such acts being incident to the execution 
of the trust imposed in him — may perform them without 
express authority, and in such cases it is immaterial 
whether such authority exist by virtue of his office, or is 
knposed by the course of business as conducted by the 
• corporation."' 

27. It is true that he does not possess as much author- 
ity everywhere, nor under all conditions. In many of 
the country banks -the cashier is still the real head, and 
the president is clothed with no more authority than he 
had formerly. When therefore this question arises it 
must be determined by statute and us^e or custom. 
But the strong tendency is to clothe the president with 
more authority by reason of the fact that he has become 
manager. But where he is merely a nominal officer his 
authority is no greater than in the earlier day, 

28. There is a peculiar class of cases in which the 
authority confided in a, company's officers may be 
gradually extended. Thus, a man when appointed to a 
given position may be very young and the directors are lui- 
willing to confide much authority in him. As he grows 
older and becomes more efficient his authority is enlarged 
until, after several years perhaps, it is practically unlim- 

' Cca T. RobiiuoD, 4S U. S. App., 388, 400. 

I ■ .,'...oo<;lc 



CORPORATIONS "813 

ited. A change is therefore gradually going on from the 
time of his beginning until the complete extension of his 
authority. In these cases, which are quite numerous, 
the authority under which a person acts in performing a 
given thing must be largely a matter of inquiry. This is 
especially so with regard to all acts that are outside of 
the clear lines of his general authority. 

29. It is often said that the vice-president takes the 
place of the president during his absence, and is clothed 
with his authority. When the by-laws specially state 
that, in the absence of the president he is to exercise his 
powers, then, unless the by-laws contravene a funda- 
mental law, he doubtless can act in every respect in the 
president's place; but usually the by-laws do not confer 
on him as much authority, and there are very good reasons 
for withholding it, as he often possesses less ability and 
knowledge of the company's business. 

30. Corporation ^ents may be appointed in the 
same manner as agents for an individual No for- 
malities aie required nor need a corporate seal be used 
unless required by diarter. 

The appointment does not go into effect until accept- 
ance by the appointee. This may be presumed from the 
exercise of the power conferred, or from acquiescence 
with knowledge of the resolution of appointment. 

Again, a person who is allowed to act as an agent with 
the knowledge of a superior agent who would have 
authority to appoint him, thereby binds the corporation, 
and it caimot thereafter repudiate his agency. 

The authority of lesser agents often depends upon 
custom and modes of dealing with the company. Thus, 
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the secretax; and treasuret of a company may have no 
authority Iqf virtue of his office to sell owporate pr<^)erty; 
yet^he may be invested therewith by specific authori^ 
by a course of dealing. 

31. Every officer is bound to serve his company faith- 
fully, and is as liable for wrongs committed against it 
as to a stranger under similar circumstances. If, there- 
fore, he is guilty of an unauthorised act, or misapplies 
the corporate property, the corporation may hold him 
responsible for the wroi^. 

3a. The remedy usually is an action at common law 
for damages. Sometimes the remedy must be in equi^. 
Again, the corp^ation may treat the transaction as bind- 
ing and charge die officer fra: the profits received, (h- it 
may repudiate the contract and proceed E^;ainst him 
accordingly.^ 

33. Sometimes the ofhcers of a corporation wnmgfuUy 
deal with its property, whereby the interests of creditors 
and stockholders are seriously injured. Then they may 
maintain a bill against the company and its officers fc^ 
such relief as the case may require. If, for example, 
the officers have voted large salaries to themselves, and 
are absorbing all the profits of the company, the court 
may grant relief. There was a time when it was very 
difficult for stockholders to obtain relief except by electing 
new directors, who in turn would elect new officers; this 
method has proved to be too slow and ineffectual. As 
the officers might ruin a corporation before electing 
others, the courts now, on the makii^ out of a proper 
case, will grant more speedy relief. The stockholders 

'See next Sec., { 15. 
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or cnditois must show that diey have allied to the 
officers to correct the evils of mismanagement, and that 
they have failed to do anything to lay a proper founda- 
tion for granting direct relief. The officers are dearly 
liable for their wrongful acts to individuds, for the con- 
version of property or injury thereto. TTius, any agent 
who should cmvert, lose or destroy property deposited 
witii a company tea: safekeeping as a pledge, would be 
liable therefor to the owner. His liability is entirely 
independent of any which the company may have in- 
curred. K it should contract to keep tiie prtqwrty 
safely it would be liable to the owner for a bteadi OF this 
contract; if an officer should do wroi^ with respect to it 
while acting within the scope of his enqiloyment it would 
be liable for his wroi^ul conduct. On a similar prin- 
ciple offioiE of a corp<M:ad<»i who knowin^y partidpate 
in any misapplication of a fund held by their corporation 
in trust are liable to the beneficiaries. 

An officer is not liable to persons dealing with him in 
his representative capacity unless he is guil^ of fraud. 
But if he shoukl induce parties to contract with him by 
falsely representing the extent of his powers, or by 
falsely representing the existence of facts from which his 
authority to make a contract would be inferred, he would 
be liable. 

{ 4. WaONGS OF CORPOSATIONS 

I. Corporation may commit a wrong. 
3. Malicious suits. 
3. Trespass. 

r,.iz=<i„ Google 
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4. Criminal suits. Nuisances. 

5. Negligence. 

6. Statutory oSences. 

7. Contracts with promoters. 

8. When corporation is not responsible for them, 
g. Its responsibility by adopting them. 

10. Corporation cannot ratify such a contract. 

11. Relation between shareholders and corporation. 

12. Courts will adequately protect them. 

13. Authority of shareholders over agents, 

14. Shareholders cannot dictate policy to directors. 

15. In some cases may demand their removaL 

16. Must make demand before suing. 

17. Complainant must be qualified to sue. 

18. Estate of corporation is continuing. 

19. Shareholder can sue for dividend declared just 

before his purchase. 
30. Limitations on right of purchase, 
ai. Shareholder cannot recover for non-performance of 

duty. 
33. Distinction between individual and corporate rights 

of shareholders: 
S3. Remedy for impairment of value of stock. 

24. Remedy when refusing to pay dividends. 

25. Shareholder's right to inspect books. 

26. Rights of minority holders. 

I. As a corporation is impersonal, it cannot possibly 
commit a wrong or tort, like a natiu^l person who cannot 
commit slander by deputy. But a corporation, through 
its agents, may commit a wrong or tort like an individual 
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Oace, indeed, in law, a corporation had no soul, was not a 
being in die sense of possessing a moral quality, and 
therefore quite incapable of doing wrong. At last, the 
courts learned that ofhcers of corporations too often 
assaulted persons; published hbels; made wroi^ul 
representations; in short, committed numerous misdeeds 
{or the corporations they represented. Having learned 
these things, legal tribunals everywhere now bold that a 
corporation, through its officers and agents, can commit 
almost any kind of wrong for and in behalf of the cor- 
poration they represent and render it liable therefor. 

3. The mental attitude also of its servants may be 
imputed to the corporation, therefore it may be guilty 
of malice, may be punished for a hbel, for a malicious 
criminal prosecution, or for a malicious attachment and 
for conspiracy, false representation, other acts, and the 
like. Indeed, a corporation may be held liable, not only 
for actual damages resulting &om a malicious wrong, 
but even for exemplary damages in cases where a natural 
person would be held liable. 

3. Again, should a majority of the stockholders by 
vote direct an agent to enter unlawfully on the land of 
another, the corporation would be guilty of trespass. So, 
too, a corporation like a natural person is liable for any 
act committed by its servants in the conduct of its busi- 
ness and in the course of its employment. 

4. Again, a corporation may be criminally responsible 
for an omission to perform a duty imposed by law. In 
some states, not in alt, it may be criminally responsible 
for maintaining a nuisance. An indictment will lie 
against a corporation for misfeasance as well as fcv non- 
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feasance, provided the oBence contains no criminal 
element. Thus, corporatiwis have been repeatedly held 
liable for a nuisance by obstructing a navigable river or 
Other public highway. A corporation has been indicted 
for a nuisance in keeping a disorderly house and fcr 
permitting gambling on its premises. 

S- Again, a corporation is liable for the negligence (rf 
its servants or agents to perform any duty whidi o\i0it 
to be done by the corporation itself. Thus, a railroad 
company is liable for negligence in running its trains W 
for keeping its premises in an unsafe conditi<Hi. 

6. By statute also corporations are made liable for the 
wrongs committed by their officers. Thus, a national 
bank officer who certifies a check without enough money 
on deposit to pay it violates the law and is liable to pn^e- 
cuticm and imprisonment. 

7. Some important questions have arisen between a 
corporation and its promotors, who have been efficient 
in creation. The word promoter has no technical le^ 
meaning and applies to any person who takes an active 
part in aiding the formation of a company. 

8. A ccffporation is not responsible for liie acts per- 
formed or the contracts made before it came into existence 
by promotors or other persons assuming to bind in 
advance the company. It cannot be held liable on any 
legal principle whatever, for the reason that no relation- 
ship can exist between the two until the company has 
been formed. 

9. A corporation may become responsible for the acts 
of a promoter and his contracts by subsequently adopting 
them. Such action is not a ratification for the sinq)le 
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reason that die company cannot ratify, but the effect is 
&e same. The company becomes responsible through 
adoption. 

The offer implied in the agreement with promotors 
assuming to act in behalf of the proposed corporation 
may be accepted by the latter, either at the time of its 
formation or afterward. Says Morawetz, if the charter 
or articles of association of a conq>any refer to the agree- 
ment and provide that the company shall become a part 
thereof, it is evident that the ^reement would be binding 
upon the company from its inception by reason of the 
unanimous consent of the shar^ioMers. A similar rule 
applies when two companies form a new company by 
consolidation, and this is made a party to the contracts 
of the old company by an i^reement of consolidation. 

The adoption of an agreement made by promotors may 
often be implied from the ads or aquiescence of the cor- 
poration or its agents without express acceptance. After 
a corporation has knowingly received the benefit of such 
an agreement it is bound thereby. 

10. A corporation cannot ratify the acts of a promotor, 
because this operates retrospectively and amounts to an 
original grant of authorify. By virtue of this doctrine a 
principal is made responsible for the act of a contract 
to which he was not a party by simply giving his assent. 
On the other hand, by adopting an agreement made with 
promotors, a new ^rcement b created which is governed 
by all the laws applicable to the formation of the con- 
tract. 

11. The relation between a corporation and its several 
Btembeis for many purposes is that of a trustee and 
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benefidaiy. In law the property and rights of a cor- 
poration belong to the corporation itself as an enti^ 
and not to the shareholders. They, however, are the 
real parties in interest The nature of the trust is 
declared in the charter. Says Justice Blackburn, as 
the shareholders are in substance partners in a trading 
corporation, the maiu^ement of whidi is entrusted to 
the body corporate, a trust is by implication created by 
ihe shareholders that the corporation will manage the 
cxnporate affairs and apply the corporate funds for the 
puq)ose of carrying out the ordinary transactions. 

A corporation may ratify an unauthorised transaction 
tiirough its shareholders, either by unanimous action or 
by a majority, if the transaction was of a character which 
might have been authorised by a majority in the begin- 
ning. 

12. The courts will in all cases provide an adequate 
remedy for the protection of the rights of shareholdns. 
But if a short delay would enable a corporation to act 
for itself without irreparable injury, a court would per- 
haps delay action. It will also grant immediate relief 
when the managers wrongfully refuse to defend suits 
brought gainst the corporation. In such a case a delay 
until a meeting of the stockholders might be fatal by sub- 
jecting the corporation to a judgment. To obtain an 
injuncticoi for the protection of its rights a corporation 
must show that the injury is threatened for which no 
other remedy would be adequate. It would seem to 
follow, th^^fore, says Morawetz, that whenever a cor- 
poration is entitled to an injimction to protect itself, and 
is not able to supply the remedy, a shax^older may obtain 
I ■ .,L.oo<;lc 
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relief for the protection of its iDterests. Whatever would 
be an irreparable injury to a corporatioD would neces- 
sarily be a similar injury to its members. 

13. Hie majority at a shareholders' meeting have no 
power to revoke the powers of an inferior agent because 
the power to appoint him is delegated exclusively to the 
board of directors. Nor have the shardiolders implied 
authority to revoke the powers of the directors or man- 
aging agents when their term of office is prescribed by the 
chartered articles of association or by-laws of the com- 
pany. 

14. The shareholders have no authority to dictate what 
poIi<7 the directors shall pursue, or Impair the discretion 
imposed in them. Says Morawetz: if shareholders are 
dissatis&ed with directors whom they have elected, their 
remedy is to elect other agents at the time and in the 
manner prescribed in the charter. It would be a viola- 
tion of the charter contract and a violation and a wrong 
to every dissenting member to permit any portion of the 
shareholders to interfere with the discretionary powers 
which were entrusted to the agents of the corporation 
alone. Until a mistake on the part of the directors, 
individual stockholders have no r^ht to appeal to the 
courts to define the line of poHcy to be pursued by the 
company. In applying this rule shareholders cannot 
interfere with the discretion of the directors in instituting 
l^al proceedings for the benefit of the corporation, nor 
complain when they have instituted a suit which, in their 
judgment, should not have been begun. This principle 
has had many applications and the courts are quite 

mous in sustaining the acdon of directors so hing 
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as ihey act within the discretioiiary authority given 
them. 

15. Cases may arise in which the removal of directois 
is essuitial to the con^Kiny's wel&re. Thus, they may 
be miable or uawiUing to perform their duties and even 
threaten the conq>aoy with mismanagement and financial 
ruin. In such cases the courts will grant relief on the 
request of the ^areholders, whenever the company is 
unable to maintain its rights, but it must be remembered 
that in all cases of mismanagement, fraud, and the like, 
the wrong perpetrated by the directors, or sought to be, 
is to the company and not to any individual shareholder. 
It is needful, therefore, for the company to proceed 
against the directors for relief. Sometimes the com- 
pany is so completely in the control of directors that it is 
quite impossible to proceed against the oSendcrs ; espe- 
cially when all the directors, or nearly ail, are conspiring 
or acting t<^ether to defraud or mismanage. In such 
cases the stockholders must proceed in the name of, aod 
in the bdialf of, the company, and when a case of this 
kind is clearly made out the courts will take cognisance 
of it and proceed to grant such redress as the occasion 
requires. 

The courts will not remove directors from office, or 
restrain them from representing the corporation, save in 
a case of absolute necessity. A court has less hesitation 
to issue an injunction to restrain them from specific 
threatmed wrongs. When the powers of the directois 
are revoked by order of the court, a recdver should be 
appointed imtil a mectii^ can be hdd and new directors 
elected by the majori^. 
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16. Before ^aidiaiders can pcocced in bdialf of die 
cttrpcxation a demand ta act is. usnal^ atceasaxy on the 
[nraper agents; in. other words, a shareholder wfan asks 
the court to inteiiei» witb die maoagemeBt id a cor- 
poration and to grapt relief by reasan of i 
ment, must show that the directors or managmg 01 
have controk and refuse to act on. its behall But the 
demand is not necessaiy wbea dh'cctois aie in fuU 
control, or cannot be made, for example, after thrir res^- 
lutiiin or flight to a. more sereim coontry. 

17. The suit of a complainant who is personally ds- 
qualified from suing cannot pcocecd, though the other 
s ha.nrfmTHcrg are entitled, to rcIiEf, nor cani die share- 
holder who has acquired his share after an unauthorised 
transaction has taken place complain on the ground that 
he has soSered wrong, or that his ri^ts hare been 
infringed. 

i^ The estate of a corpoiatiocL is to be treated as am- 
tinuing i^ardless of its memkwrs, each share repr^ 
seating an mlered in die entire ccmcetn, and die sececai 
hoideia an entitled to eqaal nghts irrequctiTc of tJie 
time of acquiring diaixs.. A ^lanJBDlder, tfaerefaie, has 
an interest in all caaan fd action bdonging to the corptv- 
ration, whedm they arose before or aftei: purchasing. It 
the courts decline to protect his interest in an^r case its 
recusal must be based on soiae pnndple of public policy 
or the jdaintiff's perscmal disqualificaticm. 

19. A shaiehc^s is permitted to sue on causes of 
ar-ttniT iidiii::h arose bdore he pnzdiascd kis. share, 
assmnicg, of course, that the corpccaticHi ou^it to sne, 
butis anable to act. If purchasers were thus disqualified 
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from protecting their interest the transferable value of 
shares might be impaired. It is not material that the 
plaintiff Imew of the wrongs before purdiasing; courts 
cannot investigate the secret intentions of parties or 
refuse to protect their satisfactory rights by reason of 
some ulterior design. 

ao. A purdiaser of shares, however, acquires no 
greater rights than those of the prior holder. A share- 
holder who acquiesces In a violation of the corporate 
rights and afterward parts with his shares, extinguishes 
the cause of action and no future shareholder is entitled 
to complain. But when there has been no general 
acquiescence the right to sue passes to the transferee of 
the shares. 

A purchaser of shares has at least as good a right as the 
prior holder to restrain the performance of an unauthor- 
ised contract made on behalf of a corporation. The 
purchaser is entitled to insist that the corporation's 
^ents shall do their duty after he has become a share- 
holder. He may insist that they shall not misapply the 
company's funds and place its franchises in jeopardy by 
doing any unlawful acts under a contract that was never 
binding, and if the agents do attempt any violation of 
tiieir duty he can come into court and insist tiiat his rights 
have been infringed. 

31. A shareholder can in no case recover damages from 
the directors for the mere non-peiformance of their 
obligations to the corporation. This is true, al&ough 
the individual rights of the shareholders may be in&inged. 
The reason is that the directors are agents of the corpora- 
lion, and not of the individual shareholders. The cor- 



CORPORATIONS 82J 

poraticm aloae can compel its agents to do their du^ ex 
can recover damages of them for the loss caused by Oieir 
negligence. The liability, so Chancellor Rimyon remarks, 
is to the corporation in the first instance where the a»- 
poratioQ is capable of actisg, but if it refuses to do so 
then a person aggrieved may bring suit. If a corporaticHi 
be insolvent and its affairs in the hands of a receiver, he 
may maintain the litigation. If he refuses, or is himself 
involved, a person aggrieved may sue.^ 

23. The distinction is important, yet not always dear, 
between the individual and corporate rights of share- 
holders; and also the different remedies that must be 
pursued gainst guilty directors in the two classes of 
cases. Thus, when the value of shares is impaired by 
wrongful acts affecting the property or business of a cor- 
poration, the shareholders must obtain redress through 
the corporation, for any relief thus obtained would inure 
to their benefit. It has therefore been held that share- 
holders cannot personally recover damages for depreda- 
tion in the value of their shares caused by embezzlement 
or other wrong-doing. 

93. On the other hand, when the value of shares is 
impaired by wrongful acts affecting the shareholders 
directly, and not merely the value of the corporate estate, 
they must sue individually. Thus, if the value of par- 
ticular shares is impaired by mutilating or destroying 
the certificate of the holder, or by creating uncertainty 
concerning its validity, the person aggrieved must seek 
his remedy in an action ^;ainst the directors. 

The same rule applies to damage caused by impairii^ 
' Cbttta T. HaDisid, 34 N. J., Eq., 341. 
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tkc Ti^ue at die shares dircctlyr and' not Ibixni^ tiie cor- 
pOTaCe praptTty or rights, cvm tiiou^ eveiy shaj uHtrf^JCT ' 
should^ saSer aJfike. Thus, should &e maEket vaJne of 
^laics: be Dspaiced by false mid daaderona repQCts^ fK" 
by the issue of furious certificate, eai^ ownei would be 
entitled Vo lecever lus damages dlcecUy;. It may b& 
added that the corporation iteeM might bore a 5^>arate 
cause of complaint for injuries to die corpoiate interests. 
Thus, if the slanderous reports were mjurious to die ccr- 
povaM mtd'est or credit, or die issue of s^iurious cer- 
tificates should result ki legal liability or other damages^ 
the corporation itself would be entitled to redress. 

24. Again, after a dividend has been, (tedared. by a. 
corporation, each placeholder ha£ a sepm'ate individual 
right to the amount due on his shars, and this ri ght he 
may enforce by proper action against the company,^ 
On the other hand, should the directors wrongfully refuse 
to declare a dividend, the only method of proceeding' 
t^inst them would be by company, and not by icdivddual 
action. No ^aceholder could sue bx any particular 
pordon of the undivided profits. Again, die tight d a. 
shareholder to obtain from die agents a certificate showmg 
tfie number of his shares is an individual right, and like- 
wise the right to have them transferred to anodio: person. 
In these cases, therefore, shouM the directors fail to ess- 
cute bis wishes, be could proceed individually for reliefi 

25. A stockholder is entitled to inspect the books and 
papers of his company for proper purposes, and dmidd 
this right be d^ed him by its <^lcers, be ma3r naintaJh 
an action for die wrong be Etas sostanicd. He 007 also 
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enfonx b^ r^t to compel tbe corpoiatisD or the c&aa 
in chai^ of ibe books sod p3]>a:s to petmit tiie ™'!i'^^imu 

It is trae that there is a. limit to the Ttghl of mspectioiL 
The BtocUolder must show a. good neason for nuking oa 
ezaniinatifjn, and not ^mply to SKtkfy some capnce a 
praok. Tlis rule, Ba3r5 tlx Supreme Court cd Rliode 
Island, sufficiently proteds the stockhokleT and set the 
same tine prevents an undue interference in condncting 
the aSairs (^ the corapai^. li a stockhdder has no cause 
for examining the boolu he Is not injured by a refusal 
of the court to permit hira to make Jt On £he other 
hand, a company slwald not be troubled by fdrotous 
and vexatious requests of the kind. A stockholder may 
be on bad t«rms with an officer of the corporatian, and 
possibly may have some enmity or wrong fedUi^ in 
making his examinaticn. 

A stockhtdder is entitled to inspection, thou^ his only 
object is to asontain whether the officers of the company 
have been prc^»erly conduclrag the aSairs of the corpora- 
tion; and to lay tiie fcundation for his petition he need 
not first show that there has been mismanagement or that 
there are grounds for subjecting it 

This right of inspection may also be exercised by an 
agent or attorney or expert accountant for the stock- 
holder, for were this right not given him to act through 
another more competent perhaps than himself, his right 
of inspection might be worthless. 

Sometimes the right of inspection is given by statute, by 
charter, or by-laws. In Alabama the code declates that 
a stockholder of all jffivale corporations iias the right of 
inspection, and examination of the books and records 
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of the corporation at reasonable and proper times. In 
ctHistniing this statute the courts declared that any 
sto^ihoMer has an absohite ri^t of inspection, subject 
only to the limitation that it shall be exacised at reason- 
able and proper times and for lawful purposes. He is 
not required to show any reason ca occasion, says the 
court, rendering an examination opportune or proper or 
a definite or legitimate purpose. The custodian of the 
books or papers caimot question or inquire into his 
motives and purposes. 

26. Much discussion has been had of late conceming 
Ihe r^hts of minority stockholders, and also what they 
can do in correcting the misdeeds of directors. Once it 
was held that after the directors were chosen little could 
be done in the way of interfering with their action unless 
fliey were guilty of positive infringement of the law. 
Experience has taught the courts that it is needful often 
to interfere with greater promptitude than through the 
dection of new directors who will attend more faithfully 
to their duties. Accordingly, it is now held that stock- 
bolders may appeal to a court of equity for an esaniina- 
tion into the condition of affairs whenever the facts are 
of such a nature as to show dearly that they are not 
directing the affairs of the institution properly. 

I 5. I>IVIDEin>S 

I. What are dividends. 
' a. Until declared are part of the assets. 

3. Until declared shareholders have no claim to them, 

4. Afterward shareholders can recovM'. 

I ■ .,L.oo<;lc 
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5. If company becomes insolvent dividends belong to 

shareholders. 

6. How dividend must be declared. 

7. Dividend must be earned. 

8. Cannot be declared out of borrowed money. 

9. Interest and surplus. 

10. Premiums of an insurance company. 

11. Profits of mining corporation, 

12. Directors cannot declare dividends out of capitaL 

13. Reclamation of illegal dividends. 

14. Lawfulness of dividend must be considered from 

time of making it 

15. Reduction and diversion of capitaL 

iti. Declaration of dividend is largely discretionary. 

17. Directors must not abuse their discretion. 

18. Distribution of dividends. 

19. Recent owner cannot be excluded. 

20. Legatee is not entitled to profit until dividend is 

declared. 

2 1 . Only stockholders of record are paid. 

22. Pledgee's right to dividend. 

23. In what paid. 

24. Stock dividend. 

25. Retention of dividend to pay stockholder's indebted- 

ness. 

26. Rights of assignee before declaring a dividend. 

27. Who receives dividends declared after a bequest. 

28. Does a stock dividend go to the legatee or is it a part 

of the estate? 
I. The dividends of a corporation consist of that 
portion of its profits which are declared or set apart by 
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tfie>dicectars£ordivi^cai among Hiedi&nhiUeTS. Tbef 
are the net profits, or the surplus profits after ckducting 
the capital, expenses of management and lossra that 
may have been sustained. 

a. Umil dividends aie ^ledared (be profits are a part 
of the assets of the company and do not briong to die 
stockholders individually, l^ere is no debt id a legal 
sense due from the corporation to Ibem. It follows that 
shoidd the company became insolvent before setting 
apart its profits for the stockholders 'by declaring a divi- 
4Bad, they most all be aj^lied -to satisfy tiie debts of tlw 



3. Again, until a dividend has been declared the stock- 
holders cannot maintain an action against tiie corporation 
to recover their proportion of the profits, bnttbck remedy, 
if having one at all, is to compel the directors to declare 
and pay a dividend. 

4. After declaring a lawful dividend each stockholder 
becomes vested with the portion due to him; nor can 
the board afterward without his consent revoke its actioQ 
and refuse to pay it.' 

5. Furthermore, should the company become insolvent, 
the stockholders would still have a right to the dividend 
OS against the creditors. But the dividend must have 
been fully declared to vest the profits completely in them; 
therefore, if a dividend has been voted but not made pub- 
lic nor reported to tte stockholders, and no fund has 
bwa set apart for its payment, the vote may be resdnded. 

6. The statutes are specific in dedaxing when dividends 
may be dedared, and praride that they must be paid out 

'See Sec, IV, 5 3+ 

' .■Cooylc 
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of net pTf£ls. In ud case can ^ey be ta^en out of the 
oqRtal. The sijjed of diis pcoviskui is lo prevent ib 
uapairmtnt and the corporaticm^ insolvency. The 
statutes usually impose penalties on directoo^ v^o violate 
f^jg MDvisioiL 

7. The tonplalicm on the part of directors is of ten great 
to declaim di^cnds Hhal Imve noi been earned for the 
purpose of [Deserrk^ the credit of the compaiiy, po^ibly 
hoping thKt it may xecover itself; moie frequently iat 
the purpose of deceiviitg mitsideis, maintaining the -value 
of the stock and partii^ intii it before the true conditum 
of things is known. This is an ancient game, isaof 
times i^yed by dinctois, notwithstanding the jtu^ments 
and penalties heaped upon them for their vrong-ddng. 

8. Dividends cannot be declared out «f borrowed 
money, for this is no profit, aMnn^ mon^ may be bor- 
rowed temporarily for this purpose. This is occasianaHy 
done by a icorporation that has used ite dividends for 
some other t^dmate pmpose. 

9. Interest also acaroed but not paid is not a surplus 
profit within the meaning of the statute prohibiting a cor- 
poration from paying dividends escept from surplus 
pro&s. This mle, however, may be questioned. 

10. The capital stock of an insurance company is not 
tbe prinmiy fund for paj^i^ Irsses, but the premiums 
received for insurance and fhc interest on the capital 
eXook constitute such a fund. Therefore, unearned 
premiums on which the risks are still running are not 
surplus profits out of which diridends can be legally 
declared wittiout leaving a sufficient surplus to meet prob- 
able losses on risks assumed but not yot temiinated. 
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11. The profits of mining corporations subject to 
distribution are the net proceeds arising from its operation 
without any deduction for decrease in the value of the 
mine by reason of taking out ore; and the same principle 
applies to all corporations oi^anised for the purpose 
of utilising a wasting property like a mine or a patent 
Such a corporation is not regarded as distributing its 
capital even by dividing all of its net proceeds, thoi^ the 
value of the proper^ is necessarily decreased. Ex- 
cepting such cases, before profits can be lawfully set 
apart as a dividend, a proper sum must be set aside 
to represent the wear and tear of the plant of the 
corporation for the purpose of creating a fund to renew 
and improve it. 

12. Directors cannot lawfully diminish the capital 
, by way of division among the stockholders. Such action, 

taken in good faith, does not render them liable to die 
corporation or to creditors, but when taken for a fraudu- 
lent purpose, or through gross negligence, they are 
personally liable both to the corporation and to 
creditors. 

13. Dividends iUegally declared and paid, not based oa 
profits, may be reclaimed either by the corporation or by 
its assignee for the benefit of creditors or by creditors 
themselves. Says Clark: the fact that the directors acted 
in good faith under a misconception as to what con- 
stituted the profits of the company out of which dividends 
were payable, is immaterial, for the recovery of the 
corporation may be sustained on the principle which 
allows the recovery of money paid under a mistake. If 
the capital stock is wrongfully paid away by the directors 
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it may be pursued by the creditors into the hands of 
aayoot who is not an innocent purchaser or a recipient 
of the same for a valuable consideration. If such a wrong 
is threatened a creditor may maintain a bill in equity 
for an injunction. 

15. A corporation cannot reduce its capital by virtue 
of statutory authority and distribute among the stock- 
holders an amount equal to the difference between 
the original capital and the new capital without regarding 
the present value of the property. It must therefore 
retain property equal in value to the amount of the 
reduced capital over and above its debts. 

14. In deciding whether a dividend was rightfully 
made or not the transaction must be viewed from the 
time of making it and not afterward. 

16. Whether a dividend shall be declared, and also 
fiie amount, are questions lying largely within the dis- 
cretion of the directors, with which the courts rarely 
interfere. The stockholders are not entitled as a 
matter of right to a dividend whenever the annual earn- 
ings exceed the liabilities of the company, though there 
may be a huge surplus; the board may, if they think 
the interests of the corporation require, expend the 
mtire income io making improvements or extending the 
busmess of the corporation or perhaps retain it as a 
»irplus fund. 

17. Dkectors are not permitted to abuse then: discre- 
ticHi nor to use their power illegally or abusively. They 
must act in good faith. If the right to a dividend is 
clear, and there are funds to pay it, a court of equity will 
compel its declaration. Not infrequentiy, when new 
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oorpontions are stated, it is imderstDod Hoi dividends 
BTC to accumulale ymil riwy amcnmt to b, laiige sum. 
Of ccnirse, in doing this, a stoddiolder obtsiss ^^'^^ fitf 
value of his stodL, for, ^lionld he d^re to sell, it wocld 
be worth fais proportionate share of this dividend. 
So me times cases happen in -which directors have some 
ulterior purpose in not ded&ring dividends, and stockhold- 
ers are obliged to ajqieal to the courts for redress. 

i8. Dividends must be distributed amoi^ the sSotk- 
boldeis at the time of declaring diem, regardless of the 
time during whidi the profits were earned or the l*i<gri< 
of time that an^me has been a stocUiolder. DirectQis 
have no right to discriminate against stockholders unless 
diis can be done by virtue of a special contract existing 
among them. Said the court on one occaaon, "die 
dividends must be general on all the stock so that each 
stockholder will receive his proportionate share. Ilie 
directors have no right to declare a dividend on any 
other principle. They cannot exclude any pordoB of 
the stockholders from an equal particq^atioa in the 
profits of the company." 

19. A person who becomes a stockholder immediately 
before declaring a dividend is entitled to his proportion, 
nor can the directors exclude him. In one of the cases a 
person held bonds of a corporation, convertible IeiIo 
stock, who surrendered them and received stock there- 
for. Shortly afterward a dividend was declared. The 
owner of the bonds thus converted into stock was en- 
titled to his propordonate share, the same as any other 
stockholder. 

'BTder t. Alnv & SmgimoD R., 13 m., pi. 

I ■ .,'...oo<;lc 
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aa As a stockholder is not entitled to a^ portion of 
the profits until the declaratkiQ of a dividend, a lQ;atee 
B not e n tit l ed to the dividend on an3r share deckred 
before, but paTable after, the death of th« testator. 
The dividend terms part of the body or corpus of Ae 
estate and passes to the executor. Therefore ^lould the 
owner at stodt direct by will die income to be paid to his 
widow, and die after a dividend has been declared, bat 
before its paymoit, die executor could pn^)erty insist on 
Ptmving it as part of die estate. 

II. A company usually is protected in payio^ only 
to the paeons who appear on the books as owners. A 
ctHnpany that has notice of a tran^a will be liable to 
the transferee or his assignee for dividends that are 
s^isequendy declared, even though the transfer is 
not registered. 

33. The [dedgec of ^ock whcse name appears on the 
books of the CCTporation, or whose r^ts are known 
Aoxto, is entided to dividends subsequently dedaied aa 
between himself and the corporation, and it will be 
fiabk to him if paid to die pledgor. 

It is a common practice in. pledging stock to declare 
in the pledge that the pledgee shall be entitled to die 



93. If nothing is said by statute concerning the pay- 
ment of dividends in cash the diicctois may make 
&ein pajrable in ca^ or in property, or they may declare 
a stock dividend. If &x dividend is payable in cash die 
oiipoiation beomes a debtor and must discharge the 
d^t like any other debt which it may owe, in lawful 
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34. A corporation that has flie right to increase its 
coital stock may is8ue stock as a dividend instead of 
distributing the profits in the way of money among the 
stockholdeis. This is called a stock dividend. Such a 
dividend, if the stock is issued only to the extent of the 
surplus profits, is not a violation of the prohibition against 
reducing or withdrawing the capital stock by distribution 
among the stockholders. 

35. A corporation may retain dividends to apply on 
any indebtedness due from stockholders. This r^t 
of retention does not rest on any lien the corporation may 
have OD the owner's stock to reimburse his indebtedness, 
but on the right of set off, tar the dividend is a simple 
debt owing to the stockholders. 

a6. After shares have been assigned and followed 
by notice of the assignment to the corpOTation, be- 
fore declaring a dividend the right thereto passes to 
the assignee, and the corporation cannot set off a 
debt due from the assignor incurred before the asagn- 
ment. 

37. Dividends declared after a grant or bequest takes 
effect, but earned before, go to the grantee or legatee as 
income or profits. 

In some states a different rule prevails. Thus, in 
Pennsylvania it is maintained that when the stock of a. 
corporation is by the will of the decedent given in trust, 
tiie income thereof for the use of the benefidary for life 
with the remainder over, the surplus profits accumulated 
during the testator's life, thoi^h not divided until after 
his death, belong to the corpus of his estate, while the 
dividends of eamii^ declared after his death are income 

I ■ .,L.oo<;lc 
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and payable to the beneficiary, no matter whether the 
dividend be in cash, script or stock. 

aS, In declaring a stock dividend the question has 
arisen whether the new stock goes to the legatee or 
receiver of the income, or forms a part of the body of 
the estate and goes to the remainder man. In Massa- 
chusetts cash dividends, however lai^e, are income, and 
go to the grantee or legatee of the income. Stock 
dividends, however made, are an increase of the capital, 
and should be kept for the remainder man. This 
view prevails in many other states, though not every- 
where. 

{ 6. Beneficiai. Assoctattons 

I. Nature of beneficial association. 

a. Some business associations are called benefidal. 

3. Beneficial societies may be voluntary or incorporated. 

4. Articles of association are an t^reement. 

5. Legal status of unincorporated association. 

6. Are the members partners. 

7. Liability of member for a thing sold to his association 

on his credit 
S. When liability begins. 
9. Association may change its purpose. 

10. How members must exercise their right. 

11. Memba has no proprietary interest in association's 

property. 
13. When voluntary association becomes liable as a 
corporation. 

13. Property of divided society. 

14. To what extent are benefit societies charities. 
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15. ArtidiB of assDcizdon or dtajtcf Rgnlate adnnissioQ 

of members, 

16. How far coutIb wiH. go in detecmiiiii^ mcisbei^iip. 

17. ESect of false ivpi^^itatiDB hy memb^ at his 

qiialificatian. 
tS. ^Mf^l^^' of admissiciB. mEt be abEcrred. 

10. F.lwtinn must be l^'ulzF. 

30. One is not a nKialKr oHtil caxmony: at imt]a,tiaii is 

performed, where &h ts&s. 
ai. Powi^ of raajoritf. 
33. How cootrDvei^Q ie^>eictir^ prc^iestT' must be 

decided. 
33. Payment of sick bcKfil& 

24. To what extent benefits may be changed without 

notice. 

25. By-laws relating to beoEfits mist be reasonably 



26. How far diey c 

27. In applyici^ for th^n die wtahliiAed nodK must be 

followed. 
aS. When m^nber can. a|q>cai to cmtfa to best ibis right 
to benefit. 

29. Corporation can expel menrfaqa. 

30. This is inddeni to every sodety. 

31. Dropping nainta by reviaon ia not e^ovalent ta 

fxjmhaoR. 

32. Causes for expulsion, though not anadianed in con- 

stikution. and by-ia.ws. 

33. Power to expel cannot be del^ided to officer or 

committee. 

34. Powa-toexpddoesnatiDdidepaii'CFtoospcBcl. 

r. ...CoOJ^k' 
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35. Expulsion must be done in accordance with the rules. 

36. This power must not be exercised maliciou^y. 

37. Charges must be in writing. Notice. 

3B. Id expelling a society acts in a kind of judicial 
capacity. 

39. When courts will review the proceeding. 

40. Chaises must be of a serious nature to justify ex- 

pulsion. 

41. Acquitted member cannot be tried again. 
43. Expulsion by subordinate lodges of a society. 

43. Appeal from action of subordinate lodge does not 

abate by member's death. 

44. Member need not appeal from action when it 

is void. 

45. Restoration of member. 

46. Courts seek to preserve property rights of members. 

47. Withdrawal from society. 

48. Notice of withdrawal bars benefit. 

49. Liability of withdrawer for society's indebtedness. 

50. Personal liability for promised benefit. 

51. Officers are governed by general principles of 

agency. 
53. Association cannot confer judicial powers on its 
officers. 

53. Directors need not keep a recwd of their proceedings. 

54. Auth(»ity of president. 

55. Authority of secretary. 

56. Authority of treasurer. 

57. AuthOTity of trustees of an association. 

S&. Right of contributors to a fund given to trustees iot 
distribution. 
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Besides the corporations already described, are others, 
esp>ecial]y beneficial and voluntary organisations, that 
fill too laige a place in the aSairs of life to pass without 
notice. Many beneficial associations have a long 
history, others are quite new; the leading principles that 
govern all are important to many individuals. 

1. Beneficial associations are in the nature of social 
organisations, and the members are often bound t<^ther 
by secret obligations, mystic signs and fraternal pledges. 
Very many of these organisations are made up of local 
lodges. 

Their beneficial character varies greatly in differ- 
ent organisations. Thus, the trades unions have a 
double nature; the beneficial nature is one side; their 
authority and purpose to make terms with employers 
is another side. Li some labour organisations this 
latter feature is by far the most important, leading 
the members to unite and co-operate for the common 
end. 

2. Some business corporations are also called benefit 
societies, because they possess this nature. All collect 
monthly, or at other periods, contributions or assess- 
ments, which they agree to pay their sick or disabled 
members on well-understood conditions. 

3. Benefit societies may be purely voluntary associa- 
tions, or incorporated; either, by a general law, or by a 
spedal charter. 

4. The articles of association are essentially an agree- 
ment between the members, extending or limiting any 
general obligation that may bind them t<^ether. By 
such action they establish a law for themselves. This 
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fimdamental agreement is analogous to &e charter of a 
coiporatjon. 

la one of the cases the court declared that individuals 
who foim themselves together into a voluntary associatioa 
Yor a common object may be governed by such rules as 
they think proper to adopt, provided there is nothing in 
them to conflict with the law of the land. Members are 
presumed to know the rules, to have assented thereto, 
and are therefore bound by them. 

5. The legal status of unincorporated societies, 
whether formed for religious, social, benevolent, or 
benefidal purposes, is not yet clearly ascertained. The 
cases defining their position are sadly lacking in harmony, 
Abbott says that the language of many authorities 
proceeds on the idea that every oi^anisation must be a 
corporation or a partnership. Many of the cases have 
been decided on this principle; but this is not the only 
altematiTe. There may be a joint or common tenancy 
in property; there may be a mutual or redpiocal agency 
in transactions for a specific purpose; there may be a 
well-defined organisation of the owners of such property, 
or of the actors in such transactions, or both. An 
organisation lay have articles like a partnership, or a 
constitution and by-laws, yet not be in the eye of the law 
either a partnership or a corporation. 

6. Persons who associate for the purpose of benevo- 
lence, charity, or any other lawful object, beside trade or 
business, are not generally regarded among themselves as 
partners. But in settling their disputes, in dividing 
their property, especially in determining their liabilities 

'Npce to 4 Abb., New Cases, 30a 

I ■ .,L.oo<;lc 
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to their cieditora and in windiog up didr society, l^al 
tribunals generally treat the members as original partners, 
the assodation as a partner^p, giving effect as far as 
possible to the articles of assodation. 

The Court of Appeals of New York has considered 
this question in the case of an unincorporated lodge of 
a benevolent sode^, caUed the "Independent Order 
of Rechabites." Having been mismanaged, the members 
sought to dissolve the lodge, wind up its affairs, and 
distribute its property. The court declared tihat asso- 
ciations of this nature were not usually partnerships. 
There was no power to compel payment of dues, and the 
rights of a member ceased after his failure to meet his 
annual subscription. This particular society certainly 
was not a partnership. Its purpose was not buMness, 
trade or profit, but the protection and benefit of its 
members.^ 

But in another case of a voluntary association, called 
the Worth Club, the members were held personally 
liable to its creditors by the appticati<m of commmi law 
principles. Said the court: "AVhere such a body of 
men join themselves togelher f<w social intercourse and 
pleasure, and assume a name under which they com- 
mence to incur liabilities by opening an accoimt, th^ 
become jointly liable for any indebtedness thus incurred, 
and if either of them wishes to avoid his personal 
responsibility by vrithdrawal from the body, it is his 
duty to notify the creditors of such withdrawal"' 

7. If one or more members order work to be done oc 
'81N. T., SJ4. 

'Pstk T. Spiulding, 10 Hun (N. Y.), 118. 
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supplies furnished, he or they are personally liable unless 
credit was given to the association. 

8. Their liability as members attaches by s^nii^ the 
articles of association, and continues until notice of 
withdrawal is given. 

9. An association cannot change the purpose for which 
it was oi^anisett without &e.consent of all the members. 
tht executive board cannot convert it into a corporation 
unless power has been expressly conferred upon them. 

10. Members must exercise good faith toward one 
another, and observe the provisions or their articles of 
association in r^aid to property, even though this 
course may not be for the interest of the concern, and may 
be against the will of the majority. 

11. A member has no proprietory interest in the prop- 
erty, nor right to any proportionate part, either during 
his continuance or withdrawal from membership. He 
has merely the use and enjoyment of it and nothing more, 
for the property itself belongs to the society. After the 
dosmg of a society, its members may divide the property 
among themselves. 

12. A volontary association may, by holding itself oat 
as a corporation, be forbidden from denying its corporate 
capacity to the injury of third persons. It is a familiar 
rule of partnership law that a person who transacts 
business with a partnership in the partner^ip name 
may hold the members liable as partners, although he 
did not know the names of all. Their liabihty is founded 
on the reason that they ore actual partners as between 
themselves. 

13. Sometimes there is a division in a sodetyi and 
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grave questions arise with respect to its property. One 
rule exists of extensive application. In an association or 
branch, under the control of a general organisation, there 
may be a schism or division ; two parties may be formed. 
The faction or party that adheres to the laws and usages 
of the general oiganisation constitutes the true associa- 
tion, and is entitled to the enjoyment of the association's 
property, even if the membeis be in a minority, provided 
they are enough to continue the existence of the associa- 
tion.' 

In one of the cases the majority of the members of a 
lodge withdrew from the jurisdiction of the grand lodge 
and surrendered the charter, whUe the minority remained 
true to their ail^iance; it was decided that the faithful 
few were entitled to the charter and property of the 
origmal lodge.' 

Societies of a quasi religious character exist to which 
a member, after joining, surrenders his property and 
receives support. In one of these cases a member, 
contrary to rule, left the community and brought an 
action to recover compensation for his services and also 
his share of the community property. He did not suc- 
ceed. 

14. To what extent are benefit societies to be regarded 
charities? This is important with respect to taxation, 
as charitable associations are taxed either very lightly or 
relieved altogether from this burden. The Supreme 
Court of Indiana has decided that a corporation which 
promises to pay a certain sum as a benefit during a 

'Mcrion Benerolent Ais'd t. Mutin; S7 S. W. (K7.), jS. 
*Altmuin T. Bou, 17 N. J., £q., jji. 
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member's illness, in consideration of his payment of dues, 
is not a purely benevolent organisation; it may be, and 
doubtless is, benevolent and charitaj)le to a great degree, 
but is not a benefit oi^anisation in the sense of a distinct 
benefit without a consideration. Masonic lodges have 
often been held to be charitable and exempt from 
taxation. Says the Supreme Court of Feonsylvania: 
"The true test is to be found in the objects of the institu- 
tioD. Where these are to advance the interest of a party 
of an association, of a private corporation, of a religious 
denomination, and the like, however beneficial to the 
public their growth and success may be, there is a private 
object to gain; and the institution is not unqualifiedly 
public." ^ 

15. The articles of association, or charter, r^ulate the 
admission of members and define their qualifications. 
One who is wrongfully admitted can be expelled; nor 
is a society bound by the acts of its offices in admitting 
a person ill^ally. Unless a statute declares otherwise, 
minors may be legal members with the same rights and 
liabilities as adult members. 

A statute required all practising physicians to become 
members of a medical society. A physician who applied 
was rejected because of unprofessional conduct contrary 
to the society's by-laws. A code of medical ethics 
adopted by the society was declared to be binding on the 
members alone, and its non-observance previously to 
membership no legal cause either for exclusion or for 
expulsion. 

t6. The courts will not ordinarily detomine whether 
' Burd Orphin Allium cue, yo Ps., 19. 
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a member pcesesses the daiominatioiiai, physical, ta 
other peculiar gualificalion required by a. society tax 
membeiship. Thus, a. court not long since declared th^ 
men who associate themselves with otheis as organised 
bodies professing certain religious views, or holding 
themselves out as having certain ethical or sodal objects, 
and subject to a common discipline, have voluntarily 
submitted to the society of which tiiey are members, and 
it is for that society to know its own. 

17. When the membership of a society is restricted to 
certain occupations a false reprcsentatioQ respecdi^ one's 
occupation avoids his membership. 

18. The mode of admitting new mranbers prescribed 
by the articles of association, or by the charter, must be 
observed. If no form of election has been prescribed 
action on each candidate must be separate. Says Bacoa: 
If a list of several be proposed the election will be void, 
although the names were read over several times and all 
assmted, for it may be presumed that the members, 

* instead of using their individual judgment on eac& 
candidate, compromised their opinion as to some in 
order to secure the admission of others. 

19. The election must be at a regular meeting, or at 
one properly called. A call, therefore, for a. spedai 
meeting statii^ that it is to transact any business that 
may legally be presented is not sufficient for admitting 
and electing members. 

20. Sometimes a society requires a ceremony of 
initiation. A person regularly elected a member of such 
a society is nevertheless not entitled to benefits without 
a proper initiation. Nor is secrecy of the ceremony 
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material, for this is not against pablic policy. In one of 
' the cases the court said: "Were the ceremonies open 
they could not be said to be mueasonable; because 
they are secret does not make them so. The entire 
system, its existence and objects, are based upon initia- 
tion. We think there can be no membership without it, 
and no benefit, pecuniary or otherwise, wi&OUt it"* 

ai. The fundamental principle of every self-governed 
association is that no one shall be bound except with 
his own omsent While this is true, the will of die 
majority is also the will of the whole. Tliis is an essentiiU 
of all associations. 

33. Controversies conceniing property rights of re- 
ligious societies are generally decided by one of three 
niles. 

"(i) Was the property or fund which is in question 
devoted by the eiqiress terms of the gift, grant or sale by 
which it was acquired, to the suppwt of any specific 
religious doctrine w belief, or was it acquired for the < 
gmeial use of the society for religious pmrposes with no 
other limitation? 

"(3) Is the society which owned it of the strictly 
independent or congregational form of diurch govern- 
ment, owing no submission to any oi^nisadon outside 
of the congregation? 

"(3) Or is it one of a number of such societies, united to 
form a more general body of churches, with ecclesiastical 
control in the gensal assodalion over the members and 
societies of which it is composed? 

"In the first class of cases the court will, when necessary 
^MaftiD *. Suptcme lAdgi, Sj Tax., }oi. 
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to protect the trust to which the property has been 
devoted, inqmre into the religious faith or practice of the 
parties dairaing its use or control, and will see that it 
shall not be diverted from that trust. If the property 
was acquired in the ordinaiy way of purchase or gift, 
for the use of a religious society, the court will inquire 
who constitute that society, or its legitimate successors, 
and award to them the use of the property. In the case 
of the independent order of congregation this is to be 
determined by the majority of the society, or by such 
organisation of the society as by its own rules constitute 
its government. In the class of cases in which property 
has been acquired in the same way by a society which 
constitutes a subordinate part of a general religious 
organisation, with established tribunals for ecclesiastical 
government, these tribunals must decide all questions 
of faith, discipline, rule, custom, or ecclesiastical govern- 
ment. In such cases, where the right of property in a 
civil court is dependent on the question of doctrine, 
discipline, ecclesiastical law, rule or custom, or church 
government, and that has been decided by the highest 
tribunal within the organisation to which it has been 
carried, the civil court will accept the decision as con- 
clusive, and be governed by it in its application to the 
case before it." * 

23, Many benefit societies provide for the payment of 
money to their sick members. A member of a beneficial 
society is not a creditor, and he can claim only the 
benefits prescribed in the by-laws existing at the time of 
his application for relief. A by-law is not an unalterable 
'Bkod <n BeneCi SodciiM uid Life luuitnce, $ 77, p. 118. 
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contract except with his consent. As a Supreme Court 
has said: "In these societies the rights of the members 
may be taken away by the alteration of the constitution 
without notice, unless the constitution provides other- 
wise." In a case involving the question the court 
said the complaining person was bound by the charter. 
The charter gave no right of action. The constitution 
and by-laws were liable to change. The changes were 
made in the way pointed out in the constitution and by- 
laws. 

24. In another case the court held that as both the laws 
of the state and the by-laws of the society gave the right 
to repeat or amend its by-laws, a by-law providing that a 
member in the case of sickness should receive $10 a 
week could be amended by limiting the aUowance to a 
certain number of weeks thereafter, though the member 
was sick at the time of passing the amendment. 

35. Like other by-laws, those relating to benefits must 
be reasonably construed. Thus, a by-law provided that 
any member who became unable to work in consequence 
of sickness or accident should receive a certain sum per 
week. A member by trying to resume work, and working 
two days during the period of his sickness, did not debar 
himself from receiving benefit during the time, as he was 
unable to work within the meaning of the by-laws. 

36. Provisions for benefits in case of sickness do not 
extend to bodily injury. 

37. A member in applying for benefits must follow 
the modes prescribed. In a Georgia case the Supreme 
Court said whoever became a member of a society in 
coDtioversy, could only avail himself of the rights to be 
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enjoyed in the way and manner provided by its OWB 
rules. This principle has been affirmed on many oc- 
casions, end is founded on the highest nason. 

aS. If by-laws provide for no tribunal to test the right 
to a benefit r member may have an immediate right of 
action, and an action lies to ^iforce the award of die 
lodge, or the society tribunal. Moreover, a sodety 
which agrees in consideration of dues to pay a certain 
sum as benefits during a member's illness cannot 
deprive him of his right to resort to the courts in Ijie 
event of a dispute concerning its payment, 

39. A corporation tiiat is duly oi^anised has power 
to make by-laws and expel members, though the charter 
be silent on that subject. If the power be eiq>re^y 
granted in g«ieral terms, it is conferred to enable &e 
corporatifHi to accompUsh the objects of its creation. 

3a Tlie power to disfranchise or expel members is 
incident to every corporation and society, unless fcnned 
primarily for the purp<«e of gain. In a recent case 
Judge Goode declared: "Corporations organised tor 
gain have no power for expulsion or forfeiture, unless 
granted by their charter or by general municipal laws." ' 

31. The revision of the membership list by &ie drc^ 
ping of names from the roll is equivalent to expulsion of 
the names of peisoi^ whose names are stricken off. 
This cannot be done save by the vote of a society, at least 
a majority of the members present voting In the affirm- 
ative. 

39. There are three causes for expelling a member, 
even if nothmg be said about them in the charter or by- 
'P uij/ t Cmc, iS Ana. b Eug. Corp. Ciki, jo8. 
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kns of an association. Ficst, ba an oSeaice t^ such an 
infamous nature as lenders Mm unfit for the sodetf 
of honest men — perjury, foi^eiy, and the like. Of 
couise, there must be previous. coBviction by a jury. 
SecMid, for an thence against his duty as an iocorpoiator. 
In that case he may be eipdied after trial and conviction 
by the corporation. Third, for an <^ence of a mized 
nature, which is indictable by Hie law of the land. 

33. The power of expelling a member from a club ca 
society belongs to ^e geno^ body and cannot be 
dd^ated to a conmiittee or officer. The transfer from 
die body of tiie society, says a coort in a case oi this 
kind, to a small faction of its members is so large and 
dangerous a powra that it cannot be e^ablished by 
inference or presumptio'n.^ 

34. The power to e^iel does not indude the power to 
suspend. In a Texas case it was held that where the 
by-laws provided for the emulsion of a member for the 
non-payment of his assessment, the presiding c&cer of 
the lodge couM not, widiont a vote of the members, 
declare the delinquent suspended. 

35. In proceedings to ezpel the letter of the rule must 
be observed. This is a grave power to execute, and the 
law requires the utmost care in executing it If no notice 
is required pertaining to proceedings against a member, 
none need be given. It has often be«i held that by-laws 
which provide for expdling a member without notice 
are void as unreasonable. Says Bacon: "Expulsion, if 

^ When ■ rhata pnridn for an expuldoD uid aulhoriso the tqul*- 
tlm of the proccedingB bf by-laws, the board of diiecton ma; apel a nam- 
ba in confonm^ with them. 
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a property right is involved, must always be on notice, and 
if no other method of notice is prescribed by the by-laws 
it must be served personally." 

36. Lastly, the power to expel must be exercised bona 
fide and not capriciously, or arbitrarily, or maliciously. 

37. Sometimes a by-law requires the charges against 
a member to be in writing and signed by the accuser. 
The notice must specify the time of hearing. By 
appearing, the member generally waives objection to 
the notice and to the character or composition of the 
tribunal. The accused must be permitted to confront his 
accuser and cross-eTamjne him; the ordinary principles 
of justice and of right require this to be done. 

38. In expelling a member a society acts in a quasi 
judicial character. So far as it proceeds in good taith and 
by methods prescribed by its laws, its sentence is con- 
clusive like that of any judicial tribunal. 

39. Acourtwill, if required, decide whether the grounds 
for a member's expulsion are well taken. They will 
interfere in the three following cases: first, when the 
decision was contrary to natural justice and liie membex 
had no opportunity to explain the charge against him; 
second, when the rules of the club were not observed; 
third, when its action was malidous and not bona fide. 

Action properly taken by an association is final, and 
the courts will not interfere. Although there may be 
irregularities in the proceeding, the accused by sub- 
mitting his case to the tribunal and afterward taking 
an appeal therefrom acknowledges jurisdiction and cannot 
afterward sue the association for wiot^fut e]q>ulsioii. 
'1 ToL, { loi, p. i£i. 

ii. !■ . .,L.1H"I''IC 
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4a The charges against a member must be of a 
serious nature. The followii^ accusations have been 
held to be msuffident to justify expulsion or suspension: 
Slander i^ainst the society; illegally drawing aid in time 
of sickness; defrauding the society out of fifty cents; 
vilifying a member; doing business at less than the 
established tarifC of the society; unprofessional conduct 
in advertising; disrespectful and contemptuous language 
to associates; stating' that the lodge would not pay and 
never intended to pay; conviction of actions that may 
injure the association; ungentlemanly conduct. 

It is a sufficient cause for expulsion from a trades 
union that membership was obtained by feigning a 
qualification which did not exist, and in remaining after 
the disqualification was established. Fraud, such as 
representing himself in good health, when in fact he 
bad an incurable disease, is a ground of expulsion; and 
generally it may be said that violations of reasonable by- 
laws are sufficient to justify the infliction of the penal^ 
prescribed, whether it be suspension or expulsion. The 
courts, looking at the facts in each case, and construing 
the by-laws to be reasonable when they are calculated to 
carry out the just objects of the association, will sustain 
regular proceedings thereunder.* 

41. A member of a society who is once acquitted cannot 
be tried again for the same offence, 

42. As subordinate lodges of a benefit sodety are 
constituent parts of the sodety, of which the entity and 
head is an incorporated superior gov^ning body, this 
fact must be considered in expelling members. There 

'Bacoo, S loji p> iH. 

I ■ .,L.1H"I''IC 
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Biay be aa expuiaicsiE Sxora. membaship in a sobordinate 
kx^ for vicdating lam, vfaidi genaally causes czpukkn 
from the sodetji ilsdf, and thece may be a conditiraial 
oqnilsion or su^xnsjan. In the &at place the lodge 
may act as an indepeodent body; in the latter as agent 
of the sapetia body. Generally, if die assessment is not 
paid at die fixed time, its non-payment, by the laws of 
die order, works a. sospensioii, which in fact is an ez- 
pulsitHi, ahhfi iigh 3 xotxi^bet may be restored to mcmber- 
sbip by conqilying with the laws of the oida. 

The rights of members of diese assodadons rest in 
contract and can be taken away onl^ in the manner 
provided by contract. A member, therefore, cannot bt 
expelled while insane \riMzi no notice has been giren, 
nor can an insane member waive anything. 

Again, the superior govfaning bod^ may eipel a 
member, although tbe by-laws only provide for the 
expulsion of members of subcadinate lodges. 

43. An appeal of a membez of a subordiimte lodge 
from the vote of expulsion does not abate by the mon- 
ber's death during the pendency of the ^q>eal I^ 
ibeieiore, on the appeal the judgment of the lodge is 
reversed, the beneficiary of the m«nber is entitled to 
receive the benefits agreed to be paid on his deadt. 

44. A member need not ^peal &om action that is 
void from want of jurisdicdon. It may be likened to a 
judgment rendoed by a court whidh has no jurisdiction 
over the subject martter or the ptxson; it is void. Yet 
by acquiescence in a wrongful emulsion a member 
may be considered as waiving his ri^^t 

45. As a general rule a member wrongfully expelled 
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from a society may be resbucd by a maodanms ftch 
fuMjng The cauit witl examme only so far as to 
satisfy kscU iriiether the proceeding were in scoonl 
tritfa tkie roles of the society. 

Courts are unwilling to sanction a luie tiiat societies 
doing a life insurance boaness can expel a member lor 
seme infraction fd a by-law rcgulatiiig posonal conduct^ 
anri thereby causing him to forfeit his insurance. Bat 
tb^ win Interfax for tiie poipaee of [Kxdectiiig tiK 
property rights of members. 

46. A distioction Ihenfoce is matte betweca cases in 
vhidi the expulsian is for violatiog die mtcs of the 
socie^ in v^iich no property r^t is invidvcd, and cases 
in which C2q>ulskm is virtually a forfeiture of property 
limits. In the latter case a court will satisfy itself in die 
way of making aa inqmry so far as may be luedful to 
determine the question whether there has been a. cap- 
lioous, arbitrary exerdse ol power. 

47. Unless 1:^ ^Feement between die mcm^nTg of a 
vobntary assooation that raemba^ip shall be absofade, 
a member may wittidfsw at any time. S^s die court 
in one of the cases : "The entering into it, the remaining 
in it, d^ perfoTtnance of dntks incnmbeiit upon die 
mcmbcx by reason of his membeish^ air purely vohm- 
taiy," ^consequently he may withdraw who he pleases 
widiout the consent of the association. When doin^ 
dds, however, be cannot avoid anj colligations icoirred 
by him to the issociation. On the oths hand, it camiat 
after his withdrawal in^nsc any other obligatiaiis on 

'Bhtbe ^ BaMatf, iij Ua, 631. 
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48. Noticx of wididrawal by a member bars any 
action for benefits; nor is the association prevented from 
asserting that a member has voluntarily withdrawn from 
membership, while denying at the same time his right to 
take such action. 

49. A member of an unincorporated society, who 
wishes to avoid responsibility for debts by withdrawal, 
should give notice to the public; but for obligations 
already incurred he cannot escape liability by withdraw- 
ing from membership. 

50. It has often been attempted to hold the members 
of a lodge liable personally for a promised benefit in 
time of sickness. Says Bacon: "It may be a question 
of construction in each particular case whether the 
members are personally liable or not. The better 
rule seems to be that the members are not held personally 
liable. In one case the members were held personally 
liable. In another in which this subject was fully 
considered the court held that a credit was given to a 
fund created by the joint contributions of the members 
who only agreed to pay these stated contributions of 
dues." 

51. The officers of the associations we are here con- 
sidering are governed by the general principles of E^ency. 
The law presumes that each person on becoming a 
member consents, intends and expects to be represented 
by needful officers and agents. In the absence of 
express laws limiting their power, they possess the powers 
ordinarily possessed by officers and agents, and every 
member is bound by the rules of the company. 

52. An association cannot by its constitution or by- 
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laws confer judicial powers on its officers or committee 
to adjudge a forfeiture of property rights, or to deprive 
lodges or members of their property from one set of 
members and give it to another. This rests on the solid 
reason that the creation of judicial tribunab is one of the 
functions of sovereign power; to allow associations to 
exerdse this authority would be contrary to public 
policy. This is the reason why agreements to refer 
future controversies, to arbitration cannot be enforced ; 
it is a prerogative of the state which cannot be taken 
away. In a recent case the Supreme Court of Rhode 
Island remarked: "The finality of such an agreement 
is objectionable for several reasons. The reason gener- 
ally given is that It ousts courts of jurisdiction, and so 
deprives a party of his rights under the law. While he 
may waive those rights in a given case, when he knows 
the circumstances and the effect of his act, it is held to be 
contrary to public policy for one to bar himself in advance 
from a resort to the courts for some future controversy 
of which he can have no knowledge at the time of the 
original agreement." 

53. Unless the by-laws require, a board of directors or 
agents or a committee are not bound to keep a record or 
minutes of their proceedings. Says Chancellor Zabris- 
kie: "It is not necessary that the minutes of a corpora- . 
tion shotild be vrritten up by the secretary in his own 
handwriting, or that they should be approved by the 
board." 

54. The president is the chief executive officer, and 
his authority or power differs greatly in different com- 

iFcldn T. Soiiete Si. Jein Baptitie, 49 St. Rep., jg? (1901}. 
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panics. Says Bacon: "The power of the pffesideilt or 
other chief officer extends only to matters p^taining to 
the ocdioarjr business. He loay periorm ads which 
by usage or necessity are incMent to his office witbotit 
necessary authority. These powos may be inferred 
from facts and ctrcnmstapcea. If his acts are within 
the scope of his authodty they are bindisg on the omu- 
pany." 

55. The secretary is the officer to keep its records, 
books and seal, and to act generally under the directicwi 
of the directors. His powCTS are usually prescribed by the 
by-laws. If they are not he has the powers ordinarily 
exercised by the correspoodii^ of&c^ of companies of 
the same nature. There is no reason why a secretary 
of an insurance company ex benefit society should have 
powers diSerent from those of a correspcmding <^cer of 
other organisations. "The secretary is the yiopei 
person to have possession of, and prove, the books of the 
company; and the directors are presumed to have 
control over him."^ 

56. The treasurer is charged with the custody of its 
fluids and is responsible for their safekeeping. He must 
teep its moneys distinct frron his own, unless otherwise 
agreed, and pay out balances due on demand. He has 
no power to bind the company, oniy in the usual course 
of business. He cannot sell or assign without special 
authority the securities of his company. 

57. Lastly, a word may be said concerning the trustees 
d these associations. Their duties and poweis are not 
yet clearly defined. The goierally acc^ted rule is that 

^BwoD, { 142, p. uc 
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a volimta,ry association has no legal capacity to hold real 
estate; and if it is omveyed to tiustees in trust they are 
simply owners as tenants in common. Consequently, a 
conveyance of land to trustees of a non-incorporated 
nJigious society and their successors in trust i<x tbe use 
and benefit of tiie society does not vest the title in the 
new trustees who may be selected from time to time; it 
remains in the grantees n^ned in the deed, or in thdr 
survivor. 

In many states the law r^ulating the trustees of sudi 
assodatioDS is statutory, and much of the old cooimoii 
law does not apply. The cases are quite frequent, how- 
ever, in whidi this question arises. In respect to general 
contracts, and acts by trustees, the articles of associatioit 
define, or ought to define their powers; and in most 
cases the parties look to them for answer to the question. 

58. The contributors to a fund placed in the hands- 
of trustees for a specific purpose have a right to compel 
repayment to them proportionatdy of any surplus not- 
needed for the object, and also to require the fund to be- 
applied to the objects for which it was raised. 

Furthermore, they have a ri^t to recover a contribu- 
tion to funds still on hand, raised for an object whidt 
has failed. 
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, BLANK FORMS 

Mortgage on Goods and Chattels 

Know all men by these presents, that A. B., residing at 
of the first part, for securing the pay- 
ment of the , hereinafter mentioned, and in 

consideration of the sum of $i, to. i in hand 

Eaid, at or before the ensealing and dehvery of these presents, 
y C. D., of the second part, the receipt whereof is hereby 
acknowledged, ha. . . . granted, bargained, sold, and 

assi^ed, and by these presents do grant, bargain, sell, 

and assign unto the said part of the second part, all 

now remaming and being 

To have and to hold, all and singular, the goods and 
chattels above bargained and sold, or intended so to be, 

unto the said part, ... of the second part, 

•xecutors, administrators, and assigns forever. And the 

■aid part. ... of the fitst part, for heirs, 

executors, and administrators, all and singular, die said 
goods and chattels above bargained and sold unto the said 

part. , , . of the second part, executors, 

administrators, and assigns, against the said part. ... of the 
first part, and against all and every person or persons whom- 
•oever shall and will warrant, and by these presents forever 

Upon condition, that if the said part of the first part 

■hall and do well and truly pay, or cause to be paid, unto 

the said part of the second part, 

executors, administrators, or assigns, the sum of 

then these presents and everythmg herein contained shall 
cease and be void. And the said ^an. ... of the first part, 

lor executors, administrators, and assigns, 

do covenant and agree to and with the said 

part of die second part, executors, 

administrators, and assigns, to make punctual payment of the 

money hereby secured And in case default 

■hail be made in payment of the said sum above mentioned, 
or in case the said part, ... of the second part shall sooner 
choose to demand the said goods and chattels, it shall and 
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may be lawful for. and the said part of the first part 

do hereby authorise and empower the said 

part. ... of the second part, executors, 

administrators, and assigns, with the aid and assistance 
of any petson or persons, to enter and come into and upon 
the dwelling-house and premises of the said part.... of 
the first part, and in such other place or places as the said 



md chattels are ot may be held or placed, and take 
and carry away the said goods and chattels to sell and dis- 
pose of tne same for the best price they can obtain, at either 



public or private sale, and out of the monej^ t 

pay the said sum above mentioned, with the interest and all 

exfrenses and charges thereon, rendering the overplus (if 

any) unto the said part of the first part, 

executors, administrators, and assigns. And until default 
be made in the payment of the aforesaid sum of money, the 

said part of the first part to remain and continue in 

quiet and peaceable possession of the said goods and chat- 
tels, and the full and free enjoyment of the same, unless the 

said part. ... of the second part, executors, 

administrators, or assigns, shall sooner choose to demand 
the same; and until such demand be made, the possession 
of the said part. ... of the first part shall be deemed the 
possession of an agent or servant, for the sole benefit and 
advantage of his principal, the said part. ... of the second 
part. 
In witness whereof, the said part. ... of the first part, 

ha hereunto set hand and seal 

this day of 

ig 

Sealed and delivered in the presence of 

County of 33.; 

On this day of , 19 , 

before me came, , to me Icnown to be the per- 
son .... described in and who executed the foregoing in- 
strument, and acknowledged that he.... 

executed the same. 
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FoitM OF Certificate of Stocc 



No No.ofshares 

Par value of each, f 

The Company: 

This is DO certify that is the i 

sharesof the capital stock of the. .. 

Companf, transferable only on the books of the 

by die holder thereof, in perstm or by attorney, on the 8 

tender ^ this ccrtifkatt. 

In witness whereof, die said company has caused its c 
porate seal to be affixed, hereto, and this certificate to 
cigned by its president and trcaEurer, 

,N. Y., ,iq 

ftwident. 



On back of the ceitificste a blank transfer, in feHoi^ 
utg form, bIkmiU be primed. 

For Talae received, hereby s^, assi^, 

and trattsfec unto shares vi the widiH^ 

roenticned stock, and Ao hereby constitute and appoint 

, atKimey t» transfer the same on tbe bo^s 

of the company. 

Witness .my hand and seal, this day of 

, 19 

Witnc»: 



Agreement to Sell Shakes of Stock or an Incos- 

FORATED COMFANY 

Memorandum of agreement, made this day 

of ,19 , between A. A., of the city of New 

Haven, of the first part, and B. B., of the same place, of die 
second part, witnesseth: That the said A. A. agrees to sdl 
and convey to the said B. B., on or before the 1st day of 
May next, 1,000 shares of the capital stock of the Nevf 
Haven Bank, for the price or sum of f 1 10 per share, and to 



the pr 
ddelii 



make, execute, and deliver to the said B. B., all assignnwnt^ 
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transfers, an^ conTcyanccB necessary to assure the same 
to bim, his heirs and as»gm. 

In conadeiation whercM, the saiil B. B. agrees to pay unto 
the said A. A. the price or sum of {110 for each and evwrj 
share of the said stock so assigned, whenever, and as so«l 
as the said assignment and the scrip of stock ao assinied 
^all be property executed and delivered to the said B. B. 

In witness whereof, the >aid parties have hereunto set their 
hands and seals, the day and year first above written. 

A. A. {L. 9.) 

B. B. {l. s.) 

Transfer of Stock of Corporation or Bakk 

Know all men by these presents, that I, C. S-v 

for value received, have bargained, sold, assigned, and 
transferred, and by these presents do bargain, sell, assign, and 
transfer unto H. E., sixteen shares of the capital stock, 

standing in my name on the books of the 

Exchange Bank, and do hereby constitute 

and appoint the said H. E., my true and 

lawful attomejr, irrevocable, for me and in my name and 
stead, but to his use, to sell, assign, transfer, and set over all 
or any part of the said stock, and for that purpose to make 
and execute all necessary acts of assignment and transfer, 
and one or more piersons to substitute with like full power, 
hereby ratifying and confirming all that my said attorney, 
or his substitute, or substitutes, shall lawfully do by virtue 

In witness whereof, I have hereunto set my hand and seal, 
the., day of 10. 



G. (seal). 

FOWBR OF ATTORftEY TO TRANSFER StOCK tN A BaNC 

OR Corporation 

Know all men by these presents, that , for 

value received, ha. . . . bargained, sold, and assigned, and 

by these presents do bargain, sell, and assign unto , 

tftc following described stock, to-wit: unto 

, belonging and held by certificate No. 
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, in name, and hereunto 

annexed, and do hereby constitute and appoint , 

true and lawful attorney, irrevocably, lor , 

and in name and stead, to 

use, to assign and transfer the said stock unto 

and for that purpose to make and execute the necessary acts 
of assignment and transfer, and an attorney, or attorneys 
under , for that purpose, to make and sub- 
stitute, and to do all other lawful acts requisite for effecting 
the premises, hereby ratifying and confirmbg the same. 

In witness whereof, have hereunto set 

hand and seal. ... in the dty of 

, the day of , 

in the year of our Lord, 19 

State of New York, ) 

City and County of j*^" 

On the day of. , 19 .per- 
sonally appeared before me , to me known 

to be the person .... described in, and who executed the 
within instrument, and acknowledged the execution of the 
same for the uses and purposes therein mentioned. 
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